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IT IS NECESSARY FOR ONE CONTRACTING 
WITH A BOARD OF ALDERMEN TO SEE 
THAT THE PRELIMINARY STEPS RE- 
QUIRED BY LAW HAVE BEEN TAKEN. 





It happens so often that persons contract- 
ing with a board of aldermen are unable 
to collect for work done because some of 
the steps required by law have not been 
followed, that a few words upon this sub- 
ject may be useful, so, we note here some 
of the interesting situations as found in a 
few important cases. The power of a 
municipality to contract for improvements 
is limited by the terms of the legislative en- 
actment under which it proceeds, and any 
failure to comply therewith in any material 
matter, will, under a contract, be void: and 
no liability can arise out of a void contract. 
Says the Supreme Court of Iowa in the 
case of the Citizens’ Bank v. City of Spen- 
ror N. W. Rep. 643: 
“The law provides just how such matters 


cer, 126 Iowa, I2I, 


may be done, and of this everyone is con- 
When 


acting without authority, or beyond _ its 


clusively presumed to have notice. 


powers, the city council cannot estop the 
city, for, no matter what its representations, 
a party dealing with it is bound to take no- 
tice of all statutory limitations upon its 
authority. There can be no recovery even 
upon a quantum meruit, in such cases, es- 
pecially where, as here, the city did not 
obligate itself to pay for the improvement, 
and was undertaking to do but a small part 
of it for its own benefit. Any other rule 
might completely ruin any city for, the 
legislature could not, if the reverse were 
true, limit the powers of a city council. 


When making any sort of a contract, the 





city officials impliedly represent that they 
have authority to do so, but such represen- 
tations are not binding upon the city, for 
the reason that the powers of these offi- 
cials are limited, and we are bound to look 
to the law for their authority and the va- 
lidity of their acts.” Citing Boston Co. v. 
City of Cambridge, 163 Mass. 64, 39 N. E. 
Rep. 787; Schumm y. Seymour, 24 N, J. 
Eq. 143, and many other cases. 

In the case of the Boston Electric Co, v. 
City of Cambridge: The city council, by a 
vote, authorized its committee on — public 
property to contract “for the erection” of 
a school building in accordance with the 
plans and specifications of an architect, the 
total cost of the building not to exceed a 
sum named. Afterwards, this committee 
entered into an additional agreement with 
reference to supplying the school with cer- 
tain electric appliances, speaking — tubes, 
ete., making it exceed the original estimate 
$134.50 contained in the specifications of 

The court held that the 
“contract being for the of the 
building, this having been done, its author- 
ity under the vote was exhausted. It was 


the architect. 
erection 


not even directed to superintend the erec- 
tion of the building. | Much less had its 
authority to add to the specifications, which 
were expressly referred to in the vote; and 
we can find in the report nothing to show 
that any such authority was conferred upon 


the committee afterwards.” 


In the case of Johnson y. The Common 
Council, 16 Ind. 227, the court said, 1. 
c. 228: “Touching the liability of the city, 
the charter under which the work in ques- 
tion was undertaken provided, that streets 
should be improved upon the petition of 
two-thirds of the property holders there- 
on; that the property holders should pay 
the contractor for the improvement in each 


case, except street and alley crossings; 
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that the city should not be liable to the con- 
tractor, except for such crossings. This 
charter, was a general law, of which the 
contractor was bound to take notice. It 
gave, as appears, to the city council, but 
a limited authority in the matter of street 
improvement; and prohibited the council 
from binding the city to pay for such im- 
provements opposite the property of an in- 
dividual proprietor; of this the contractor 
was bound to take notice, and hence the 
duty devolved upon him, before he took 
the contract, of ascertaining whether the 
council had so conducted the letting as to 
render the property holders liable. It was 
also his duty to satisfy himself of their 
ability to pay.” Swift v. City of Wil- 
liamsburgh, 24 Barbour, 407. 

The court adds this dictum: “The case 
is a hard one, The appellant, relying upon 
the integrity and intelligence of the city 
council in the discharge of its duties, has 
entered into a contract which that council 
as the agent of the city, had no power, as 
the plaintiff was legally bound to know, to 
make or receive. The consequence is that 
no one, unless the members of the council 
personally is liable upon the contract.” And 
concludes that, “the members of the coun- 
cil are liable personally, if the agent of an 
individual would be, under the circumstanc- 
es. Citing Angell & Ames on Corpora- 
tions, 250, et seq. 

It is very important to examine the city 
ordinances as well as the statutes with re- 
gard to the requirements relating to the 
limits placed upon a city council thereby. 

There are statutes requiring that city 
officers be residents of the city, and some- 
times, for example, there is no person liv- 
ing in a city who is capable of doing the 
work of a city engineer, and it is necessary 
to get some one to do an engineer’s work 
outside of the city. In order to make such 
an ordinance valid, such condition should 
be shown in the ordinance itself, otherwise 
it would be void. 

There is generally provided a statute, in 
such cases, permitting a city to go outside, 
when it has not a resident citizen able to 





act in a certain official capacity, which 
shows the importance of showing in the 
ordinance that the condition exists which 
gives rise to the necessity of employing 
some one other than a citizen of the city 
requiring such service. 





NOTES OF IMPORTANT DECISIONS 





CARRIERS OF PASSENGERS—DUTY TO 
PASSENGERS AT DESTINATION .—In S~ith 
v. North Carolina R. Co. (N. C.), 61 S. E. Rep. 
266, it is held to be the duty of a carrier not 
only to transport passengers to their desti- 
nation, but that they must there be afforded a 
reasonable opportunity to alight in safety. The 
court presents the law points as follows: 

“A common carrier is charged with the 
duty of carrying passengers to the point 
of their destination, and there affording 
them fair and _ reasonable opportunity to 
alight from the cars, an@ depart from the 
train yards or depot grounds in safety. In 
Hutchinson on Carriers, § 928, speaking of 
these obligations, the authcr says: ‘It is the 
duty of railway companies, as carriers of pas- 
sengers, to provide platforms, waiting rooms, 
and other reasonable accommodations for such 
passengers at the stations upon such road at 
which they are in the habit of taking on and 
putting off passengers. Their public profes- 
sion as such carriers is an invitation to the 
public to enter and to alight from their cars 
at their stations, and it has been held that 
they must not only provide safe platforms and 
approaches thereto, but that they are bound 
to make safe, for all persons who may come 
to such stations in order to become their pas- 
sengers, or who may be put off there by them 
all portions of their station grounds reasona- 
bly near to such platforms, and to which such 
persons may be likely to go; and for not hav- 
ing provided such stational accommodations 
and safeguards, railway companies have fre- 
quently been held liable for injuries to such 
persons.’ And in section 1117. ‘The passen- 
ger is entitled not only to be properly carried, 
but he must be carried to the end of th 
journey for which he has contracted to be car- 
ried, and must be put down at the usual place 
of stopping.’ And, further, in section 1118: 
‘When the conveyance has reached the desti- 
nation of the passenger, the carrier must ex- 
ercise the highest degree of practicable care, 
diligence, and skill in affording the passenger 
sufficient time and opportunity to alight, and 
if the usual sufficient time be not given him 
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to alight, and he is compelled to go on to the 
next station, or if a sudden start of the con- 
veyance be made whilst he is in the act of 
alighting, and an injury is occasioned to him 
thereby, it will be negligence in the carrier 
for the consequences of which he will be re- 
sponsible. And Moore on Carriers states 
the same doctrine, as follows (section 38): 
‘It is the duty of the servants of a carrier 
of passengers, especially when in charge of a 
railroad train, to stop it a reasonable time to 
allow passengers to board or alight with safe- 
ty; and, in the absence of contributory negli- 
gence on the part of the passengers, the car- 
rier is liable for injuries resulting from a 
failure to perform this duty. * * #* The 
duty resting upon a carrier involves the obli- 
gation to deliver its passengers safely at his 
desired destination, and that involves’ the 
duty of observing whether he has actually 
alighted before the car is started again. If 
the conductor fails to attend to this duty and 
does not give the passenger time enough to 
get off before the car starts, it is necessarily 
this neglect of duty which is the primary and 
proximate cause of the accident; if injury be 
occasioned thereby to the passenger. It is not 
a duty due a person solely because he is in 
danger of being hurt, but it is a duty owed to 
a person whom the carrier had undertaken to 
deliver, and who was entitled to the delivery 
safely, by being allowed to alight without 
danger.’ As in other duties looking to the 
safety of their passengers, carriers are held to 
a high degree of care in respect to these obli- 
gations, and such duties are in no sense per- 
formed by stopping before they reach their 
usual place, nor in stopping before or at such 
place with cars on parallel tracks, so close 
together that, by the projection of the cars 
over the rails, passengers, in order to enter or 
alight from trains, are forced into a crowded 
passway, where the slightest motion of either 
train, or a rush of the passengers themselves, 
is not unlikely to result in painful, and at 
times serious, or even fatal, injuries.” 

The decision is one of undoubted import- 
ance, affirming, as it does, with vigor the duty 
of the carrier to take every reasonable pre- 
caution for the safety of the passenger. 





MUTUAL BENEFIT INSURANCE—POW- 
ERS OF ASSOCIATION—ULTRA VIRES.— 
The case of Starr v. Bankers’ Union of the 
World, is one growing out of the attempt of a 
mutual beneficiary society organized under the 
laws of Nebraska to purchase the business and 
assume the risk of another association of like 
character. The case is reported in 116 N. 





W. Rep. (Neb.) 61. The assoziation whose 
business, assets and liabilities were purchased 
was a Minnesota association. 

The court held that the Bankers’ Union of 
the World had no authority to purchase the 
business or assume the. risks of the Order of 
the Iron Chain, the laws of Nebraska not 
giving such power. It is held that the Ne- 
braska society not having the legal capacity 
to assume such an obligation, the contract by 
which a consolidation was attempted was 
void, and void not only in Nebraska, but in 
Minnesota as well, even though the contract 
would have been valid if made in Minnesota 
under the provisions of the Minnesota laws. 








CANONS OF PROFESSIONAL ETHICS SUB- 
MITTED BY SPECIAL COMMITTEE OF 
THE AMERICAN BAR ASSOCIATION. 

: I. 
PREAMBLE, 

In America where Justice reigns only by and 
through the people under forms of law, it is es- 
sential that the system for establishing and dis- 
pensing justice not only be developed to a high 
point of practical efficiency, but so maintained 
that there shall be absolute confidence on the 
part of the public in the fairness, the integrity 
and the impartiality of its administration; other- 
wise there can be no permanence to our repub- 
lican institutions. Our profession is necessarily 
the keystone in the arch of republican govern- 
ment, and the future of the republic, to a great 
extent, depends upon our maintenance of the 
shrine of justice pure and unsullied. It cannot 
be so maintained unless the conduct and the mo- 
tives of the members of our profession, who are 
the high priests of justice, are what they ought 
to be. 

The high moral duty devolving upon every 
member of the American Bar has been deciared 
by its great leaders in cogent utterances, consti- 
tuting at once the lofty source and the fitting 
preamble of this code of professional ethics. 

“There is certainly, without any exception, no 
profession in which so many temptations beset, 
the path to swerve from the line of strict integ- 
rity, in which so many delicate and difficult ques- 
tions of duty are continually arising. There are 
pitfalls and mantraps at every step, and the mere 
youth, at the very outset of his career, needs 
often the prudence and self-denial, as well as 
the moral courage, which belong commonly to 
riper years. High moral principle is the only 
safe guide, the only torch to light his way amidst 
darkness and obstruction.”—George Sharswood. 

“Craft is the vice, not the spirit, of the pro- 
fession. Trick is professional prostitution, 
Falsehood is professional apostasy. The strength 
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of a lawyer is in thorough knowledge of legal 
truth, in thorough devotion to legal right. Truth 
and integrity can do more in the profession than 
the subtlest and wiliest devices. The power of 
integrity is the rule; the power of fraud is the 
exception. Emulation and zeal lead  law- 
yers astray; but the general law of the 
profession is duty, not success. In it, as else- 
where in human life, the judgment of success is 
but the verdict of little minds. Professional 
duty, faithfully and well performed, is the law- 
yer’s glory. This is equally true of the Bench 
and of the Bar.”—Ryan, of Wisconsin. 

“Law is a deep science; its boundaries, like 
space, seem to recede as we advance; and though 
there be as much of certainty in it as in any other 
science, it is fit we should be modest in our opin- 
ions, and ever willing to be further instructed. 
Its acquisition is more than the labor of a life, and 
after all can be with none the subject of an un- 
shaken confidence. In the language, then, of a 
late beautiful writer (Jameson), I am resolved 
to ‘consider my own acquired knowledge but as 
a torch flung into an abyss, making the darkness 
visible. and showing me the extent of my own 
ignorance.’ ””—David Hoffman. 

“Discourage litigation. Persuade your neigh- 
bors to compromise whenever you can. Point out 
to them how the nominal winner is- often a real 
loser—in fees, expenses and waste of time. As 
a peacemaker the lawyer has a superior oppor- 
tunity of being a good man. Never stir up liti- 
gation. A worse man can scarcely be found 
than one who does this. Who can be more 
nearly a fiend than he who habitually overhauls 
the register of deeds in search of defects in 
titles, whereupon to stir up strife and put money 
in his pocket? A moral tone ought to be en- 
forced in the profession which would drive such 
men out of it.”—Abraham Lincoln. 

“Nothing is more to be dreaded than maxims 
of law and reasons of state blended together by 
judicial authority. Among all the terrible in- 
struments of arbitrary power, decisions of courts, 
whetted and guided and impelled by considera- 
tions of policy, cut with the keenest edge, and in- 
flict the deepest and most deadly wounds.”— 
James Wilson. 

“Justice is the great interest of man on earth.” 
—Daniel Webster. 

Il. 
THE CANON OF ETHICS. 


No code or set of ruies can be framed which 
will particularize all the duties of the lawyer in 
the varying phases of litigation or in all the re- 
lations of professional life. The following can- 
ons of ethics are adopted by the American Bar 
Association as a general guide, yet. the enumera- 
tion of particular duties should not be construed 
as a denial of the existence of others equally im- 
perative, though not specifically mentioned: 





1. Duties of Lawyers to Courts and Judicial 
Officers. The law enjoins respect for courts and 
for judicial officers for the sake of the office, 
and not for the sake of the individual who for 
the time being administers its functions. A bad 
opinion of the incumbent, however well founded, 
cannot justify withholding from him the defer- 
ence due the office while he is administering it. 
The proprieties of the judicial station limit the 
ability of judges to defend themselves, and in the 
discharge of their duties courts and judicial of- 
ficers always should receive the support and coun- 
tenance of the bar against unjust criticism and 
popular clamor. 

2. The Selection of Judges. It is the duty of 
the bar to endeavor to prevent political consid- 
erations from outweighing judicial fitness in the 
selection of judges. It should protest earnestly 
and actively against the appointment or election 
of those who are unsuitable for the bench; and 
it should strive to have elevated thereto only 
those willing to forego other employments, 
whether of a business, political or other charac- 
ter, which may embarrass their free and fair 
consideration of questions before them for de- 
cision. The aspiration of lawyers for judicial 
position should be governed by an impartial esti- 
mate of their ability to add honor to the office, 
and not by a desire for the distinction the posi- 
tion may bring to themselves. 

3. Attempts to Exert Personal Influence on 
the Court. Marked attention and unusual hospi- 
tality on the part of a lawyer to a judge, uncalled 
for by the personal relations of the parties, sub- 
ject both the judge and the lawyer to miscon- 
structions of motive and should be avoided. A 
lawyer should not communicate or argue privately 
with the judge as to the merits of a pending case, 
and he deserves rebuke and denunciation for any 
device or attempt to gain from a judge special 
personal consideration or favor. A self-respect- 
ing independence in the discharge of professional 
duty, without denial or diminution of the cour- 
tesy and respect due the judge’s station, is the 
only proper foundation for cordial personal and 
official relations between bench and bar. 

4. When Counsel for an Indigent Prisoner. 
A lawyer assigned as counsel for an indigent 
prisoner ought not to ask to be excused for any 
trivial reason, and should always exert his best 
efforts in his behalf. 

5. Defending One Whom Advocate Believes 
to Be Guilty. A lawyer may undertake with 
propriety the defense of a person accused of a 
crime, although he knows or believes him guilty, 
and having undertaken it, he is bound by all 
fair and honorable means to present such de- 
fenses as the law of the land permits, to the end 
that no person may be deprived of life or liberty 
but by due process of law. 

6. Adverse Influences and Conflicting Inter- 
ests. It is the duty of a lawyer at the time of 
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retainer to disclose to the client all the circum- 
stances of his relations to the parties, and any 
interest in or connection with the controversy, 
which might influence the client in the selection 
of counsel, 

It is unprofessional to represent conflicting in- 
terests in the same suit or transaction, except by 
express consent of all concerned, given after a 
full disclosure of the facts. Within the mean- 
ing of this canon, a lawyer represents conflicting 
interests when, in behalf of one client, it is his 
duty to contend for that which duty to anotaer 
client requires him to oppose. 

The obligation to represent the client with un- 
divided fidelity and not to divulge his secrets or 
confidences forbids also the subsequent accept- 
ance of retainers or employment from others in 
matters adversely affecting any interest of the 


client with respect to which confidence has been 


reposed, ; 

7. Professional Colleagues and Conflicts of 
Opinion. A client’s proffer of assistance of ad- 
ditional counsel should not be regarded as evi- 
dence of want of confidence, but the matter 
should be left to the determination of the client 
after frank advice from counsel. A _ lawyer 
should decline association as colleague if it is 
objectionable to the original counsel. If the 
lawver first retained is relieved, another may 
come into the case, but efforts, direct or indirect, 
in any way to encroach upon the business of an- 
other lawyer, are unprofessional. 

When lawyers jointly associated in a cause 
cannot agree as to any matter vital to the inter- 
est of the client, the conflict of opinion should 
be frankly stated to him for his final determina- 
tion as to the course to be pursued. His deci- 
sion should be accepted unless the nature of the 
difference makes it impracticable for the lawyer 
whose judgment has been overruled to co-operate 
effectively., In this event it is his duty to ask 
the client to relieve him. 

8. Advising Upon the Merits of a Client’s 
Cause. A lawyer should endeavor to obtain full 
knowledge of his client’s cause before advising 
thereon, and he is bound to give a candid opin- 
ion of the merits and probable result of pending 
or contemplated litigation. The miscarriages to 
which at times justice is subject, by reason of 
surprises and disappointments in evidence and 
witnesses, and through mistakes of juries and 
errors of courts, even though only occasionai, 
admonish lawyers to beware of bold and confi- 
dent assurances to clients, especially where the 
employment may depend upon such assurance. 
Whenever the controversy will admit of fair ad- 
justment, the client should be advised to avoid 
or to end the litigation. 

g. Negotiations with Opposite Party. A law- 
yer should not in any way communicate upon the 
subject of controversy with a party represented 
by counsel; much less should he undertake to 





negotiate or compromise the matter with him, 
but should deal only with his counsel. It is in- 
cumbent upon the lawyer most particularly to 
avoid everything that may tend to mislead a 
party not represented by counsel, and he should 
not undertake to advise him as to the law. 

10. Business Dealings with Clients. Lawyers 
should avoid becoming either borrowers or cred- 
itors of their clients; and they should scrupu- 
lously refrain from bargaining about the subject 
matter of their litigation. 

11. Dealing with Trust Property. Money of 
the client or other trust property coming into the 
possession of the lawyer should be reported 
promptly, and except with the client’s knowledge 
and consent should not be commingled with his 
private property or be used by him. 

12. Fixing the Amount of the Fee. In fixing 
fees, the lawyers should avoid charges which 
overestimate their advice and services, as well as 
those which undervalue them. A client’s ability 
to pay cannot justify a charge in excess of the 
value of the service, though his poverty may re- 
quire a less charge, or even none at all. The 
reasonable requests of brother lawyers, and of 
their widows and orphans without ample means, 
should receive special and kindly consideration. 

In determining the amount of the fee, the 
following elements should be considered: (1) 
the time and labor required, the novelty and dif- 
ficulty of the questions involved, and the skill 
requisite properly to conduct the cause; (2) 
whether the acceptance of employment in tne 
particular case will preclude the lawyer’s ap- 
pearance for others in cases likely to arise out 
of the transaction, and in which there is a rea- 
sonable expectation that otherwise he would be 
employed, or will involve the loss of other busi- 
ness while employed in the particular case or 
antagonisms with other clients; (3) the custom- 
ary charges of the bar for similar services; (4) 
the amount involved in the controversy and the 
benefits resulting to the client from the services; 
(5) the contingency of the certainty of the com- 
pensation; and (6) the character of the employ- 
ment, whether casual or for an established and 
constant client. No one @f these considerations 
in itself is controlling. are mere guides in 
ascertaining the real valu® of the service. 

In fixing fees it should never be forgotten that 
the profession is a branch of the administration 
of justice, and not a mere money-getting trade. 

13. Contingent Fees. Contingent fees may be 
contracted for, but they lead to many abuses, and 
should be under the supervision of the court.1 

14. Suing a Client for a Fee. Controversies 
with clients concerning compensation are to be 
avoided by the lawyer so far as shall be com- 


(1) Hon. James G. Jenkins of the committee 
dissents from Canon 13, as he is opposed to con- 
tingent fees under any circumstances. 
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patible with his self-respect and with his right 
to receive reasonable recompense for his serv- 
ices; and lawsuits with clients should be resorted 
to only to prevent injustice, imposition or fraud. 

15. How Far a Lawyer May Go in Supporting 
a Client's Cause. Nothing operates more cer- 
tainly to create or to foster popular prejudice 
against lawyers as a class and to deprive the pro- 
fession of that full measure of public esteem 
and confidence which belongs to the proper dis- 
charge of its duties than does the false claim, 
often set up by the unscrupulous in defense of 
questionable transactions, that it is the duty of the 
lawyer to do whatever may enable him to suc- 
ceed in winning his client’s cause. 

A lawyer “owes entire devotion to the interest 
of his client, warm zeal in the maintenance and 
defense of his cause and the exertion of the ut- 
most skill and ability,” to the end that nothing 
may be taken or withheld from him, save by the 
rules of law, legally applied. Nevertheless, it is 
steadfastly to be borne in mind that the great 
trust is to be performed within and not without 
the bounds of the law. The office of attorney 
does not permit, much less does it demand for 
any client, violation of law or any manner of 
fraud or chicanery. No lawyer is justified in 
substituting another’s conscience for his own. 
A lawyer should not do for a client what his 
sense of honor would forbid him to do for him- 
self. 

16. Restraining Clients from Improprieties. 
A lawyer should use his best efforts to restrain 
and to prevent his clients from doing those things 
which the lawyer himself ought not to do, par- 
ticularly with reference to their conduct towards 
courts, judicial officers, jurors, witnesses and 
suitors. If a client persists in wrongdoing to 
the detriment of the administration of justice, 
the lawyer should terminate their relation. 

17. Ill-Feeling and Personalities Between Ad- 
vocates. Clients, not lawyers, are the litigants. 
Whatever may be the ill-feeling existing between 
clients, it should not be allowed to involve coun- 
sel in their conduct and demeanor toward each 
other or toward suitors in the case. All per- 
sonalities between counsel should be scrupulously 
avoided. In the trial of a cause it is indecent 
to allude to the personal history or the personal 
peculiarities and idiosyncracies of counsel on the 
other side. Personal colloquies between counsel 
which cause delay and promote unseemly wrang- 
ling should also be carefully avoided. 

18. Treatment of Witnesses and Litigants. 
A lawyer should always treat adverse witnesses 
and suitors with fairness and due consideration, 
and he should never minister to the malevolence 
or prejudices of a client in the trial or conduct 
of a cause. The client cannot be made the 
keeper of the lawyer’s conscience in professional 
matters. He cannot demand as of right that 
his counsel shall abuse the opposite party or in- 





dulge in offensive personalities. Improper speech 
is not excusable on the ground that it is what 
the client would say if speaking in his own be- 
half. 

19. Appearance of Lawyer as Witness for 
His Client. When a lawyer is a witness for his 
client, except as to merely formal matters, such 
as the attestation or custody of an instrument 
and the like, he should leave the trial of the case 
to other counsel. Except when essential to the 
ends of justice, a lawyer should avoid testifying 
in court in behalf of his client. Similarly it is 
improper for a lawyer to assert in argument his 
personal belief in his client’s innocence or the 
justice of his cause. 

20. Newspaper Discussion of Pending Litiga- 
tion. Newspaper publications by a lawyer as to 
pending or anticipated litigation may interfere 
-with a fair trial in the courts and otherwise 
prejudice the due administration of justice. Gen- 
erally they are to be condemned. If the extreme 
circumstances of a particular case justify a state- 
ment to the public, it is unprofessional to make 
it anonymously. An ex parte reference to the 
facts should not go beyond quotation from the 
records and papers on file in the court; but even 
in extreme cases it is better to avoid any ex parte 
statement. 

21. Punctuality and Expedition. Lawyers 
owe it to the courts and to the public, whose 
business the courts transact, as well as to their 
clients, to be punctual in attendance, and to he 
concise and direct in the trial or disposition of 
their causes. They should try their cases on 
the merits, and should not resort to any legal 
technicalities not necessary to establish the merits. 

22. Candor and Fairness. The conduct »f 
the lawyer before the court and with other law- 
yers should be characterized by candor and fair- 
ness. 

It is not candid or fair for the lawyer in open- 
ing his case, to mislead his opponent by conccal- 
ing or withholding positions upon which he then 
intends finally to rely; or in argument to assert 
as a fact that which has not been proved; or 
knowingly to misquote the contents of a paper, 
the testimony of a witness, the language or the 
argument of opposing counsel, or the language 
of a decision or a text-book; or with knowledge 
of its invalidity, to cite as authority a decision 
that has been overruled, or a statute that has 
been repealed. y 

It is unprofessional and dishonorable to deal 
other than candidly with the facts in taking tie 
statements of witnesses, in drawing affidavits and 
other documents, and in the presentation of 
causes. 

A lawyer should not offer evidence which he 
knows the court should reject, in order to get 
the same before the jury by argument for its ad- 
missibility, nor should he address to the judge 
arguments upon any point not properly calling 
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for determination by him. Neither should he 
introduce into an argument, suitably addressed 
to the court, remarks or statements intended to 
influence the jury or by-standers. 

These and all kindred practices, appropriately 
termed “pettifoggery,’ are unprofessional and 
unworthy of an officer of the law charged, as is 
the lawyer with the duty of aiding in the ad- 
ministration of justice. 

23. Attitude Toward Jury. All attempts to 
curry favor with juries by fawning, flattery or 
pretended solicitude for their personal comfort 
are unprofessional. Suggestions of counsel, 
looking to the comfort or convenience of jurors, 
and propositions to dispense with argument, 
should be made to the court out of the jury’s 
hearing. A lawyer must never converse pri- 
vately with jurors about the case; and both be- 
fore and during the trial he should avoid com- 
municating with them, even as to matters for- 
eign to the cause. 

24. Right of Lawyer to Control the Incidents 
of the Trial. As to incidental matters pending 
the trial, not affecting the merits of the cause, 
or working substantial prejudice to the rights 
of the client, such as forcing the opposite law- 
yer to trial when he is under affliction or be- 
reavement; forcing the trial on a particular day 
to the injury of the opposite lawyer when no 
harm will result from a trial at a different time; 
agreeing to an extension of time for signing a 
bill of exceptions, cross interrogatories and the 
like, the lawyer must be allowed to judge. In 
such matters no client has a right to demand that 
his counsel shall be illiberal, or that he do any- 
thing therein repugnant to his own sense of honor 
and propriety. 

25. Taking Technical Advantage of Opposite 
Counsel; Agreements with Him. A lawyer should 
not ignore known customs or practice of the bar 
or of a particular court, even when the law per- 
mits, without giving timely notice to the opposing 
counsel. As far as possible, important agree- 
ments, affecting the rights of clients, should be 
reduced to writing; but it is dishonorable to avoid 
performance of an agreement fairly made be- 
cause it is not reduced to writing, as required 
by rules of court. : 

26. Professional Advocacy Other Than Be- 
fore Courts. A lawyer openly, and in his true 
character may render professional services be- 
fore legislative or other bodies, regarding pro- 
posed legislation and in advocacy of claims be- 
fore departments of the government, upon the 
same principles of ethics which justify his ap- 
pearance before the courts; but it is unprofes- 
sional for a lawyer so engaged to conceal his 
attorneyship, or to employ secret personal so- 
licitations, or to use means other than those ad- 
dressed to the reason and understanding to in- 
fluence action. 

27. Advertising, Direct or Indirect. The most 





worthy and effective advertisement possible, even 
for a young lawyer, and especially with his 
brother lawyers, is the establishment of a well- 
merited reputation for professional capacity and 
fidelity to trust. This cannot be forced, but 
must be the outcome of character and conduct, 
The publication or circulation of ordinary simple 
business cards, being a matter of personal taste 
or local custom, and sometimes of convenience, 
is not per se improper. But solicitation of busi- 
ness by circulars or advertisements, or by per- 
sonal communications or interviews, not war: 
ranted by personal relations is unprofessional. 
It is equally unprofessional to procure business 
by indirection through touters of any kind, 
whether allied real estate firms or trust compa-, 
nies advertising to secure the drawing of deeds 
or wills or offering retainers in exchange for 
executorships or trusteeships to be influenced 
by the lawyer. Indirect advertisement for bdusi- 
ness by furnishing or inspiring newspaper com- 
ments concerning causes in which the iawycer has 
been or is engaged, or concerning the manner 
of their conduct, the magnitude of the interests 
involved, the importance of the lawyer’s posi- 
tions, and all other like self-laudation, defy the 
traditions and lower the tone of our high call- 
ing, and are intolerable. 

28. Stirring Up Litigation, Directly or through 
Agents. It is unprofessional for a lawyer to 
volunteer advice to bring a law suit, except in 
rare cases where ties of blood relationship or 
trust make it his duty to do so. Not only is 
stirring up strife and litigation unprofessional, 
but it is disreputable in morals, contrary to pub- 
lic policy and indictable at common law. No 
one should be permitted to remain in the pro- 
fession who hunts up defects in titles or other 
causes of action and informs therecf in order 
to be employed to bring suit, or who breed; liti- 
gation by seeking out those with claims for per- 
sonal injuries, or those having any other grounds 
of action in order to secure them as client:, or 
who employs agents or runners for like pur- 
poses, or who pays. or rewards, directly or indi- 
rectly, those who bring or influence the bringing 
of such cases to his office, or who remunerates 
policemen, court or prison officials, physi~ians, 
hospital attaches or others who may succeed, un- 
der the guise of giving disinterested friendly 
advice, in influencing the criminal, the sick and 
the injured, the ignorant or others, to seek his 
professional services. A duty to the publi: and 
to the profession devolves upon every member 
of the bar, having knowledge of such practices 
upon the part of any practitioner, immediately to 
inform thereof to the end that the offender may 
be disbarred. 

29. Upholding the Honor of the Profession. 
Lawyers should expose without fear or favor be- 
fore the proper tribunals corrupt or dishonest 


conduct in the profession, and should accept 
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without hesitation employment against a member 
of the bar who has wronged his client. The 
counsel upon the trial of a cause in which per- 
jury has been committed owe it to the psofession 
and to the public to bring the matter to the knowl- 
edge of the prosecuting authorities. A lawyer 
should aid in guarding the bar against the ad- 
mission to the profession of candidates unfit or 
unqualified because deficient in either moral char- 
acter or education. He should strive at all 
times to uphold the honor and to maintain the 
dignity of the profession, and to improve not 
only the law, but the administration of justice. 

30. Justifiable and Unjustifiable  Litigations. 
A lawyer must decline to conduct a civil cause or 
to make a defense when convinced that the pur- 
pose is merely to harass or injure the opposite 
party, or to work oppression and wrong. 

He may counsel and maintain only such ac- 
tions and proceedings as appear to him just. 
His appearance in court should be deemed equiv- 
alent to an assertion, on his honor, that in his 
opinion his client is justly entitled to some meas- 
ure of relief refused by his adversary. Upon 
that measure he may insist, though he disapprove 
his client’s character. 

31. Responsibility for Litigation. No lawyer 
is obliged to act either_as adviser or advocate 
for any person who may wish to become his cli- 
ent. He has the right to refuse retainers. 
Every lawyer must decide what business he will 
accept as counsellor, what causes he will bring 
into court for plaintiffs, what cases he will con- 
test in court for defendants. The responsibility 
for advising questionable transactions, for bring- 
ing questionable suits, for urging questionable 
defenses, is the lawyer’s responsibility. He can- 
not escape it by urging as an excuse that he is 
only following his client’s instructions. 

32. The Lawyer's Duty in Its Last Analysis. 
No client, corporate or individual, however pow- 
erful, nor any cause, civil or political, however 
important, is entitled to receive, nor should any 
lawyer render, any service or advice involving 
disloyalty to the law whose ministers we are, Or 
disrespect of the judicial office, which we are 
bound to uphold, or corruption of any person or 
persons exercising a public office or private trust, 
or deception or betrayal of the public. When 
rendering any such improper service or advice 
the lawyer lays aside his robe of office, and in 
his own person invites and merits stern and just 
condemnation. Correspondingly, he advances 
the honor of his profession and the best in- 
terests of his client when he renders service or 
gives advice tending to impress upon the client 
and his undertaking exact compliance with the 
strictest principles of moral law. He must also 
observe and advise his client to observe the sta- 
tute law, though until a statute shall have been 
construed and interpreted by competent adjudi- 
cation he is free and is entitled to advise as to, 





its validity and as to what he conscientiously 
believes to be its just meaning and extent. But 
above all, a lawyer will find his highest honor in 
a deserved reputation for fidelity to private trust 
and to public duty, as an honest man and as a 
patriotic and loyal citizen. 

IIT. 

OATH OF ADMISSION. 

The general principles which should ever con- 
trol the lawyer in the practice of his profession 
are clearly set forth in the following Oath of 
Admission to the Bar, formulated upon that in 
use in the State of Washington and which con- 
forms in its main outlines to the “duties” of law- 
yers as defined by statutory enactments in that 
and many other states of the Union?—duties 
which they are sworn on admission to obey aid 
for the wilful violation of which disbarment is 
provided: 

“I do solemnly swear: 

“T will support the Constitution of the United 
States and the Constitution of the State of ——— 

“[ will maintain the respect due to courts of 
justice and judicial officers ; 

“I will counsel and maintain only such actions, 
proceedings and defenses as appear to me legally 
debatable and just, except the defense of a per- 
son charged with a public offense; 

“I will employ for the purpose of maintaining 
the causes confided to me such means only as 
are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 

“T will maintain the confidence and preserve 
inviolate the secrets of my client, and will accept 
no compensation in connection with his business 
except from him or with his knowledge and ap- 
proval ; 

“I will abstain. from all offensive personality, 
and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required 
by the justice of the cause with which I am 
charged; 

“T will never reject, from any consideration 
personal to myself, the cause of the defenseless 
or oppressed, or delay any man’s cause for lucre 
or malice. So help me God.” 

We commend this form of oath for adoption 
by the proper authorities in all the states and 
territories. , 

In submitting the above draft of a Code of 


(2) 
diana, 


Alabama, California, Georgia, Idaho, In- 
Iowa, Minnesota, Mississippi, Nebraska, 
North Dakota, OKlahoma, Oregon, South Da- 
kota, Utah, Washington and Wisconsin. The 
oaths administered on admission to the Bar in 
all the other States require the observance of 
the highest moral principle in the practice of 
the profession, but the duties of the lawyer are 
not as specifically defined by law as in the 
states named. 
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Ethics, the special committee in charge of the 
work makes the following explanation: 

1. As directed by the Association at the 1907 
meeting (vide A. B. A. Reports XXXI, 64), we 
have prepared and herewith transmit to you a 
draft for the proposed canons of professional 
ethics, and we very earnestly request your sug- 
gestions and criticisms. We ask, however, that 
if opposed to any of the canons you aid us by 
accompanying your remarks by a draft of the 
precise form in which you recommend wording 
the canons upon which you may comment. Our final 
report, based upon the suggestions and criticisms 
received, will be submitted to the Association in 
August, at Seattle, Washington, in accordance 
with our instructions. 

2. We summarize briefly the movement which 
has culminated in this draft: 

At the 1905 meeting of the Association held in 
Rhode Island, the chairman of the executive 
committee presented a resolution, which was 
adopted unanimously, providing for a_ special 
committee to report upon the “advisability and 
practicability” of the adoption of a code of pro- 
fessional ethics by the Association (Reports 
XXVIII, 132). At the Association’s 1906 meet- 
ing, held in Minnesota, the committee reported 
favorably upon both points (id. XXIX, 600-604; 
reprinted as Appendix A of the committee’s 
1907 report id. XXXI, 681-684), and its recom- 
mendation, providing for a committee from 
Bench and Bar to draft a series of canons of 
professional ethics “suitable for adoption and 
promulgation” by the Association, was adopted 
unanimously (id. XXIX, 35). In 1907, at the 
meeting in Maine, your committee submitted a 
report (id. XXXI, 676-736), containing a com- 
pilation of the codes of ethics adopted in dif- 
ferent States of the Union, and much other in- 
formation, including a reprint of the Hoffman 
Resolutions in regard to professional deportment. 
The committee in its 1907 report inter alia re- 
commended that Chief Justice Sharswood’s book 
on Professional Ethics be reprinted as a volume 
of the A. B. A. Reports, and it has already 
been issued as volume XXXII. The committee 
in 1907 also reported: 

“We believe that such canons (i. e., of profes- 
sional ethics), to become practically effective, 
should be adopted only after mature and careful 
deliberation, and much fuller consideration on 
the part of our membership than is possible at 
one of our annual meetings. 

“We believe that your committee in drafting 
the code should have the active assistance of 
every member of the Association with thoughts 
upon the subject, and that the recommendations 
which your committee may see fit to make 
should be considered, not only in connection 
with what has already been done in those States 
having codes of ethics, but also in the light of 
what has been said by individuals who have di- 





rected their attention particularly to the subject.” 

The 1907 report of the committee was ap- 
proved by the Association (Reports XXXI, p. 
64), and the committee was directed to transmit 
a copy of the Sharswood reprint and -of the 
committee’s 1907 report to each member of, the 
Association and to request a careful examina- 
tion of the documents set forth in the appendix 
thereto, and the submission of opinions and sug- 
gestions in the matter of the proposed canons of 
ethics; your committee was also directed to send 
the reprint and report to the secretary of each 
State Bar Association in the United States with 
similar requests, and to suggest that the same be 
referred to such committee as may be appropri- 
ate (id., p. 64). These directions were fol- 
lowed by your committee in its printed letter of 
2. November, 1907, to each member of the Amer- 
ican Bar Association, and by its typewritten let- 
ter of 19 December, 1907, to the secretary of 
each State Bar Association in the United -States. 
We received in reply many suggestions of value, 
which, with excerpts from able articles on the 
subject in some of the professional journals, 
American and English, were printed in a “Red 
Book” of 131 pages for the use of your com- 
mittee and as an aid to it in its deliberations. 

3. In the following States there are codes of 
ethics, more or less complete, which exist as ‘the 
result either of codification by statutory enact- 
ments of some of the “duties” of lawyers, or of 
the action of Bar Associations therein in adopt- 
ing canons of professional ethics: Alabama, Cali- 
fornia, Colorado, Florida, Georgia, Idaho, Indi- 
ana, Iowa, Kentucky, Louisiana, Maryland, Mich- 
igan, Minnesota, Mississippi, Missouri, Nebraska, 
North Carolina, North Dakota, Oklahoma, Ore- 
gon, South Dakota, Utah, Virginia, Washington, 
West Virginia and Wisconsin. In addition to 
these States there are in the following Bar As- 
sociation Committees, which have been charged 
within the last year with the duty either of re- 
porting upon or aiding in the work your com- 
mittee has in hand, to-wit: Illinois, Kansas, Mas- 
sachusetts, Montana, New York, Ohio, Pennsyl- 
vania and Vermont. There are also commit- 
tees co-operating in a number of the States which 
already have codes, and your committee is at 
frequent intervals being advised that State Bar 
Association committees are being named to help 
the movement—a movement which should cul- 
minate in an authoritatively declared standard 
of professional conduct, which will not only serve 
as a guide to the youthful practitioner, but will 
place the profession, qua profession, before the 
public in its true light, and thereby free it from 
the unmerited public criticism and censure which 
have at times been bestowed upon it by the un- 
thinking, as a result of the misconduct of the 
small percentage of unworthy men who steal 
into its ranks, yet who in no way represent its 
spirit or morale, 
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4. The foundation of the draft for canons of 
ethics, herewith submitted, is the code adopted 
by the Alabama State Bar Association in 1887, 
and which, with but slight modifications, has 
been adopted in eleven other States. The com- 
mittee if this connection desire to record their 
appreciation of the help they have received in 
this work from their fellow member, Honorable 
Thomas G. Jones,? of Alabama, who was the 
draftsman of the Alabama code of ethics, and who 
attended the three days’ session of your commit- 
tee in Washington, 30 March to 1 April, 1908, 
and moved the adoption of a number of your 
committee’s modifications of the Alabama code 
drafted by him more than a score of years ago. 

The committee approved the suggestions of 
Mr. Justice Brewer (reported A. B. A. Re- 
ports, Vol. XXXI, pp. 62-63). The first of his 
two proposals, “the preparation of a body of 
rules,’ “few in number, clear and precise in 
their provisions, so that there can be no excuse 
for their violation,” “to be given operative and 
binding force by legislation: or the action of the 
highest courts of the states, assuming that those 
courts have, as doubtless they have in some 
states, the power to make and enforce such 
rules,” has resulted in the recommended form 
for Oath of Admission. The second is embodied 
in subdivision IT. 

The annexed draft for the canons represents 
our best present judgment after a most careful 
consideration of the subject; but we hope that 
the committecs of the respective State Bar As- 
sociations will aid us with their advice, and that 
every member of the American Bar, whether a 
member of the American Bar Association or not, 
will freely and frankly criticise the canons and 
advise the committee of any point, whether of 
substance or phraseology, with which he is not 
in accord, and will also submit draft for any ad- 
ditional canons. which he believes should be in- 
serted. 


(3) Judge Jones desires to be recorded as 
not concurring in the personal reference to him- 
self. 








MASTER AND SERVANT—DUTY OF MAS- 
TER TO FURNISH SAFE APPLIANCES. 





RUSH v. OREGON POWER CO. 





Supreme Court of Oregon. April 28, 1908. 





An employer must exercise diligence to fur- 
nish to its employees reasonably safe appliances, 
and, in the absence of any notice thereof, the 
employees may assume that the duty has been 
discharged. 

Where, in an action for injuries to a brake- 
man while uncoupling cars, the jury could have 
found that a chain attached to a coupler was 
too short and insufficient; that, if the railroad 





had exercised reasonable care in inspecting the 
chain after it had been repaired, the defect 
would have been discovered; that the injuries 
could reasonably have been foreseen or guarded 
against; and that the brakeman had no knowl- 
edge of the imperfection—it was error to grant 
a nonsuit. 


This is a suit by Mark Rush against the 
Oregon Power Company, a corporation, to re 
cover damages for a personal injury suffered 
by the plaintiff while engaged as a brakeman 
in the employ of the defendant. The negli- 
gence stated in the complaint is the failure of 
the defendant to inspect two freight cars, the 
brakes of which, it is alleged, were out of order 
and so defective that they would not hold 
when the cars were loaded, and also the heed- 
less putting into a train, without examination, 
other cars on which were defective couplings 
with short and inadequate chain connections, 
which imperfections were known to the de- 
fendant, or, by the exercise of reasonable care 
on its part, might have been known by it, 
but to the plaintiff were unknown, who, in at- 
tempting to uncouple the latter cars January 
29, 1906, lost his right arm, particularly setting 
forth the facts and circumstances whereby the 
injury was sustained. The answer denies the - 
negligence alleged, and avers that the hurt of 
which the plaintiff complains resulted from his 
own negligence and that of a fellow workman, 
and also that the plaintiff assumed the risk. 
The reply put in issue the allegations of new 
matter in the answer, and, the cause coming 
on: for trial, a non-suit was given on motion of 
the defendant when the plaintiff had introduced 
his evidence and rested. From this judgment, 
he appeals. 

MOORE, J. (after stating the facts as 
above): It is contended by plaintiff's counsel 
that an error was committed in granting the 
non suit, The consideration of this question 
necessitates an examination of the testimony 
relating to the place, cause, and circumstances 
attending the injury. It appears that the de- 
fendant owns a standard-gauge railroad which 
is built from Portland to other places, and 
operates on its lines by electricity cars for 
transporting passengers and freight, and main- 
tains ‘n such city a power house, to which ex- 
tends from its main line a spur, and that other 
side tracks form at that place a yard where 
motors and cars are inspected. The plaintiff 
is an experienced brakeman, and at the time of 
his injury was employed as such by the de- 
fendant. The head brakeman, or conductor, 
as he is sometimes called, who was employed 
{o switch cars in the Portland yard, did not re- 
port for duty January 29, 1906, whereupon the 
yardmaster ordered the plaintiff to perform 
that service, and directed him to go with a 
motor to the power house and remove there- 
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from some empty cars, and to place therein two 
ears loaded with cordwood. At the place in- 
dicated the main track of the railroad extends 
nearly south, and a side track branches to the 
west. The loaded cars were “kicked” back on 
the main line south of the switch, where they 
were left in charge of a person who set the 
brakes to hold them in position. The plaintiff, 
having removed from the power house five 
empty flat cars forming a train which was 
coupled at the north end to the motor, was 
passing over the switch that connects the 
main line and the side track, when the loaded 
cars, notwithstanding the friction of their 
brakes, rolled north, and the corner of the for- 
ward car struck the third empty car from the 
motor at a point about four feet south of its 
coupling, causing the latter to be slightly 
litted from the track on the side where the col- 
lision occurred. The plaintiff, desiring to clear 
the track for a passenger car that was about 
due, went to the west side of the second car 
from the motor to uncouple that car, intending 
to move the disengaged part of the train to the 
north, so as to place a pole against it and the 
corner of the loaded car, which he expected 
to force back on the main line, and hold with 
the brakes until he could recouple the train, 
move it out of the way, and then return with 
the motor for the loaded cars; but he was un- 
able to uncouple this car from the west side. 
H» then attempted to separate the train from 
the opposite side, and went, for that purpose, 
to the corner of the empty car north of the 
point where it had been struck. This car had 
a Tower automatic coupler with a knuckle, 
which, when closed, was held in place by a 
pawl to which was attached a short iron rod 
with an eye at each end, connected at the top 
with a chain that extended upward and was 
fastened to an iron arm. This arm reached 
back to the center of the car’s end, to which 
it was attached, and at this point was bent at 
a rigut angle horizontally, so as to extend along 
the framework of the car to a point near the 
corner, where it was again bent and turned 
downward, making a lever, the lifting of which 
raised the pawl and released the knuckle, thus 
avoiding the necessity of a person going be- 
tween the cars to couple or uncouple them. 
The Tower coupler has a spring in the draw- 
head that keeps the pawl in position, and 
prevents it from being raised until the cars 
are forced together, releasing the tension, when 
the lever can be raised and the knuckle opened. 
The plaintiff, standing on the east side of the 
track, grasped with his right hand the lever 
at the corner of the third car, and gave with 
his left hand a signal to force the train slowly 
to the south, so as to slacken the strain, and 
the motorman, obeying the token, pushed the 
cars in that direction, but the plaintiff, being 





unable to raise the lever or to release his 
hand therefrom, was pulled the intervening dis- 
tance of about four feet until his body struck 
the corner of the loaded car, behind which 
his arm was drawn and injured, necessitating 
amputation at the shoulder. A smail model 
of the Tower coupler was introduced in evi- 
dence, and has been sent up as an exhibit. 
An examination of this model shows that the 
upper eye of the iron rod or pin which is 
fastened to the pawl has connected therewith 
two links of a miniature chain and a tiny 
clevis that complete the connection with the 
iron arm which forms a part of the lever. A 
chain containing three constituent parts above 
the draw-head, namely, two links and a clevis, 
of relative proportions to. that of the pattern 
before us, is of such length that, when the 
iron arm commences to raise the pawl, the 
lower end of the lever by which it is operated 
stands out at a sufficient angle from the corner 
ot the car as to prevent one’s hand from being 
caught by any counter pressure on the lever. 
As the chain is shortened, however, the lower 
end of the lever is necessarily brought down 
closer to the car, and, if sufficiently reduced, 
will strike the framework. 

The plaintiff, as a witness in his own behalf, 
testified that it was necessary to force the 
cars back from six inches to two feet, so that 
the train could be uncoupled; that the chain 
on the Tower coupler at the north end of the 
third car, as it then stood on the track, had 
been repaired and consisted of only two con- 
stituent parts, one of which was a short, round, 
cold-shut link; that when he took hold of the 
lever, and gave the signal slowly to slacken 
the tension, the movement of the train caused 
the lever to tighten and caught his hand so 
so that he could not withdraw it, and that such 
retention could not have occurred if the chain 
had been of the regulation length; that, when 
the train was started, he partially stumbled, 
and was unable, with his left hand, to give a 
signal to check the motion, but when his arm 
was struck he hollowed and the motorman 
halted; and that in the few seconds after his 
hand was caught, and before his arm was in- 
jured, he for the first time noticed the defect 
in the chain. The plaintiff further testified 
that the empty cars which he tried to uncouple 
must have been brought into the yard the 
day before he was injured; that, upon the ar- 
rival of a train at such place, the cars are sup- 
posed to be inspected, and, when no “Bad or- 
der” tag appears on them, they are supposed 
to be in good condition, and that no mark of 
that kind was displayed on the car mentioned; 


’ that the distance of about four feet between the 


corner of such car and the corner of the car 
causing the collision afforded ample space for 
ancoupling, and if his hand had not been caught 
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in the lever he could have separated the train 
on the east side as well as from the opposite 
edye; and that, when he first tried to uncouple 
the car from the west side he could see that 
the collision was tipping the empty cars off the 
track towards him, and for that reason he went 
to the east side to disconnect the train. 

A. A. Benjamin testified that on the day of 
the injury he was employed by the defendant 
as a brakeman in the yard, and was stationed 
by the plaintiff on the loaded cars when they 
were “kicked” back on the main line, and that 
he set the brakes on these cars as hard as he 
could, but the friction was insufficient to re- 
tain them where they were left, and they rolled 
north and collided with the empty cars that 
were then being moved over the switch. 

The testimony fails to disclose any particu- 
lar defect in the brakes on the loaded cars, As 
the mere happening of an accident is ordinari- 
ly insufficient to establish carelessness (Dunt- 
ley v. Inman, 42 Or. 334,70 Pac. Rep. 529, 59 L. 
R. A. 785), that part of the complaint which al- 
leges negligence in placing in the train, with- 
out inspection, cars upon which were defective 
brakes, will not receive any attention. It was 
incumbent upon the defendant to exercise dili- 
gence to furnish to its servants reasonably safe 
appliances, and in the absence of any notice 
thereof the plaintiff had the right to assume 
that this duty had been fully discharged by the 
master. Johnson v. Oregon Short Line Ry. Co., 
23 Or. 94, 31 Pac. Rep. 283; Geldhard v. Mar- 
shall, 43 Or. 488, 73 Pac. Rep. 330; Texas and 
Pac. Ry. Co. v. Archibald, 170 U. S. 665, 18 Sup. 
Ct. Rep. 777, 42 L. Ed. 1188.To promote the safety 
of its servants a railroad company is obliged to 
keep its appliances in good and safe condition, 
and to cause as frequent and thorough inspec- 
tion of its instrumentalities ag can be done 
consistently with the conduct of its business, 
for the purpose of discovering any defects that 
may occur from accidental causes, the general 
effect of wear, or the progress of decay. Miller 
v. Southern Pac. Co., 20 Or. 285, 26 Pac. Rep. 70. 
“The duty of a master,” says a text writer, “to 
furnish reasonably safe premises, machinery, 
tools and appliances with or about which his 
servants are to work necessarily implies and 
includes the duty of making a reasonable in- 
spection of such premises, machinery, tools, 
and appliances after they have become defect- 
ive and have been repaired, to the end of see- 
ing that the reparation makes them reasonably 
safe and sufficient.” 4 Thomp, Law Corp. sec. 
3788. The use of the cold-shut link tends to 
show that the chain had been repaired, and 
the mending had made it too short. The day 
prior to the injury the car having the defective 
chain was brought into the yard where in- 
spection was expected to have been made. The 
defendant was thus afforded an opportunity, at 





the proper place, to examine the repairs that 
had been made, and if that duty had been 
discharged, it would have discovered that the 
chain was too short. The defect in the chain 
was patent, and might have been discovered 
by the defendant by the exercise of reasonable 
and ordinary diligence, in which case notice 
of the imperfection will be presumed. 7 Am. 
and Eng. Ency. Law (2d Ed.) 1056; 6 Cur, Law, 
545; Belt Ry. Co. v. Confrey, 111 Ill. App. 473; 
Doyle v. Hawkins, 34 Ind. App. 514, 73 N. E. 
Rep. 200. The plaintiff having testified that the 
train should have been moved from six inches 
to two feet, in order to relieve the tension on 
the springs in the drawheads, the space of four 
feet in which he was required to uncouple be- 
fore a collision with the loaded car could have 
occurred was not so short that the court could 
as a matter of law determine that it afforded 
conclusive evidence of contributory negligence 
so as to take the cause from the jury. So, too, 
the fact that the empty cars were lifted from 
the east track by the collision, and the possi- 
bility of their being overturned to the west, 
on which side the plaintiff first tried to un- 
couple, thereby inducing him, as he testified, 
to undertake a separation of the train from 
the other side, is not such evidence of con- 
tributory negligence, in view of the danger of 
the empty cars being thrown off the track to 
the west, to afford evidence of contributory 
negligence. 

It is generally held that a servant who un- 
necessarily adopts a dangerous method of per- 
forming the labor required of him assumes the 
resulting danger. 6 Cur. Law, 578. His choice 
of a customary method of doing such work, 
however, is not ordinarily regarded as negli- 
gent. Id. 584. The plaintiff, on cross-exami- 
nation, in explaining his reason for going to 
the east side of the train to detach the cars, 
after his effort to uncouple the train on the 
west side had failed, said: “Well, the cars 
would not pull out. They were contact here 
on these corners, so the wheels started to raise 
off of the track on this flat car; so I didn’t 
want to put them any farther. So I come over 
this car here, and had plenty of space here to 
pull this lever over and uncouple them here 
and back up, and I was on the right side, as 
any railroad man, to go and get the pole out 
of the door of the motor.” It is fairly to be 
inferred from the latter part of the declaration 
quoted that the plaintiff chose the customary 
method of performing the service required un- 
der the conditions then existing. Believing 
that the jury might reasonably have found 
from the testimony given that the chain at- 
tached to the coupler was tco short; that it 
wes insufficient for the strains that orlinarily 
might be expected; that if the defendant had 
exercised reasonable care in inspecting its con- 











Vol. 67 


CENTRAL LAW JOURNAL 53 








dition after having been repaired, the defect 
would have been discovered, and the injuries 
could reasonably have been foreseen and guard- 
ed against; and that the plaintiff had no knowl- 
edge of the imperfection—an error was com- 
mitted in granting the nonsuit. 


The judgment will therefore be reversed and 


the cause remanded for a new trial. 


Note.—Duty of Master to Furnish Safe Ap- 
pliance—Contributory Negligence.—The general 
rule of law requires the employer to exercise 
diligence in the matter of appliances in order 
that his employees may not be in unnecessary 
danger. The master is charged with notice of 
the condition of his appliances, if a reasonable 
inspection would have disclosed their condition, 
even though as a matter of fact he may have 
neglected to inspect and consequently have 
been in actual ignorance of the facts. The mas- 
ter is bound to warn the employee of his dan- 
ger unless the danger is so obvious the em- 
ployee is presumed to have had notice, and is 
consequently charged with contributory negli- 
gence. The rule is not different in the case of 
a railroad company than in any other case. It is 
in every instance a question of what consti- 
tutes reasonable care. O’Rorke v. Union Pac. 
R. Co., 22 Fed. Rep. 189; Robinson v. Blake 
Mfg. Co., 143 Mass. 528; Indianapolis, B. & W. 
Ry. Co. v. Toy, 91 Ill. 474; O'Connell v. Bal- 
timore & O. R. Co., 20 Md. 212, 83 Am. Dec. 
549. 

The rule is thus stated in 26 Cyc. 1102: “The 
master is not an insurer of his servants’ safety, 
but is only required to exercise such ordinary 
care and diligence as may be reasonable in view 
of the work to be performed and the dangers 
incident to the employment. Neverthe'ess, the 
degree of care which the law requires of the 
master is greater than that which is required 
of the servant, and the master may be charge- 
able with negligence in failing to ascertain a 
danger where the servant is not.” See authori- 
ties cited. 

Non-Suits—When Authorized.—As to non-suits 
the rule is that a case should go to the jury if 
there is any evidence which would sustain a 
verdict. If there is-any evidence the question 
becomes one of fact for the jury to determine, 
and the court should not direct a non-suit. As 
stated in the principal case, if there is evidence 
from which the jury might find that the in- 
juries could reasonably haye been guarded 
against by a prudent employer, then the matter 
should go to the jury for its determination. 

In this connection it may be observed that 
there are large numbers of cases being sent 
back by the appellate courts with directions to 
submit the issues to a jury after the trial court 
had in the first instance refused so to do. Er- 
rors of this nature are more injurious than 
might appear, for it is quite generally true 
that the plaintiffs are financially not in a po- 
sition to conveniently meet the expenses con- 
nected with an appeal. 








NEWS ITEM. 


AMERICAN BAR _ ASSOCIATION MEETING 
FOR 1908. 

The annual meeting of the American Bar As- 

sociation will convene August 25, 1908, at Seat- 


.not realized. 





tle, Wash. A conference of the national uni- 
form law commissioners will precede the meet.: 
ing of the association, from August 21, 1908, 
to August 24th, inclusive. 

Local arrangements for the convention are 
in the hands of W. A. Peters, New York Block, 
Seattle, Wash. 








JETSAM AND FLOTSAM. 


A NEW FEDERAL COURT. 

The committee of the American Bar Associa- 
tion on patents, trade marks and copyright 
law have issued a circular to those who are 
interested in the establishment of the proposed 
new court of patent appeals, urging them to 
use their influence to obtain the adoption by 
congress of the pending legislation. Although 
this subject has been before the public for near- 
ly eight years, and the p!an has been worked 
out in detail and subjected to thorough criti- 
cism, it may be we!l to recall again the rea- 
sons for the proposed change. With the estab- 
lishment of the present circuit courts of ap- 
peal to relieve the supreme court of some of its 
burden of litigation, it was provided that these 
courts should have exclusive and final appellate 
jurisdiction in all cases arising under the patent 
laws, subject only to the qualification that 
the supreme court might specially order any 
such case, pending in or decided by any cir- 
cuit court of appeals, to be sent to it for con- 
sideration by writ of certiorari or otherwise. 
This is a jurisdiction which in the nature of 
things can be exercised by that court but rarely, 
and any frequent resort to it would defeat the 
object of the law. In fact, only ten patent 
cases have been carried up in this way in six- 
teen years. 

While the law has been thus singularly ef- 
fective in producing the result aimed at, it has 
had another effect not foreseen at the time of 
its enactment. Since our circuit courts of ap- 
peal are entirely independent of each other, 
and show frequent disinc!tination to co-ordinate 
or harmonize their opinions, it has resulted 
that we now have nine final tribunals to de- 
termine patent causes, instead of one, as is the 
case in all other departments of the law. The 
importance of certainty in patent law is as 
great as, if not greater than, in general juris- 
prudence, and although the subject is a highly 
specialized one and is regarded by most law- 
yers as outside their field, it is one of great im- 
portance to all citizens, for it takes but slight 
reflection to appreciate our universal depend- 
ence upon patented inventions. It is claimed, 
not without reason, that our marvellous eco- 
nomic development has been largely due to the 
influence of the monopoly granted to inven- 
tors. For the reason, moreover, that the sub- 
ject is highly specialized and technical, and 
deals largely with matters susceptible of ex- 
act definition, it is peculiarly unfortunate that 
the opportunity for finality which it affords is 
The differences of opinion in the 
different circuits have already in some im- 
portant cases resulted in absurdities and in- 
justice, and this tendency is bound to increase 
if the present situation continues. As the com- 
mittee says, “the lawyer can tell his client 
nothing reliable without reference to the de- 
cisions of the courts, and with these in conflict, 
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the law becomes undiscoverable knowledge; it 
degenerates from a science to guess-work.” 
The reasons for the creation of a new court 
seem, therefore, decisive and the only dispute 
so far has been as to the method of selection 
of the judges. The plan proposed in the pend- 
ing bills is in line with the methods adopted in 
creation of the circuit courts of appeals, but 
has some unique features that have caused hesi- 
tation. It provides for the selection by the 
supreme court, from the existing circuit and 
district judges, of four judges who with a pre- 
siding justice, appointed by the president, shall 
form the court of patent appeals. The four 
judges designated shall sit for limited periods 
of six years each, retiring in rotation. The 
advocates of the plan insist that it is important 
not only to have judges who have already 
proved themselves experts in patent questions, 
but that they should not, by being confined to 
that narrow subject, lose the breadth of view 
which comes from consideration of the general 
problems of litigation. It seems likely, how- 
ever, that the judges who serve in ‘this court 
would find their appointments renewed at the 
end of their terms, and the provision for rota- 
tion would be valuable only as a means of 
gracefully retiring an unsatisfactory member. 
Objection may be made that this is a departure 
from the principle of independence due to per- 
manence of tenure which prevails throughout 
the federal judiciary. Since the designations, 
however, are to be made by the supreme court, 
and not by any elective body, it seems unlikely 
that this possibility should have any effect upon 
the judges of the proposed court except to stim- 
ulate them to devoted service.—The Green Bag. 








BOOK REVIEWS. 





JOYCE ON INDICTMENTS. 

This volume, by Howard C. Joyce, contains 
916 pages, and in it the subject is very thor- 
ough:y presented from the standpoint of the 
constitution and stalutes, as well as in the 
light of the common law. Not only is the mat- 
ter of indictment discussed, but the power and 
jurisdiction of the grand jury to act is dealt 
with. Questions are continually arising as to the 
sufficiency of indictment, etc. While the points 
raised are almost innumerable, the author pre- 
sents those general principles by which the 
sufficiency of the indictment must be deter- 
mined. Incidentally the new practice of prose- 
cution by information is dealt with. Over 6,000 
citations are given, and the forms presented 
have received judicial sanction. Attorneys prac- 
ticing in the criminal courts have in this work 
a treatise which will be of the utmost import- 
ance in matters of practice and procedure in 
relation to indictments. Published in one vol- 
ume, by Matthew Bender & Co., Albany, N. Y. 


TIFFANY ON SALES. 

This new edition of Tiffany’s excellent work 
on sales has been revised and much new mat- 
ter added. Those familiar with the Hornbook 
Series will understand the general pian of ar- 
rangement. The rules and principles are set 
out in the black-letter text, followed by care- 
fully prepared explanatory statements of the 
law. Sales is a subject which to-day is of the 





utmost importance, owin:z 10 the immense vol- 
ume of commercial transactions governed by 
this branch of the law. Tiffany’s work presents 
in a very thorough manner the principles of the 
law of sales; it will be of special valuc to the 
student, but the busy practitioner wili also find 
it a very useful book. This new edition con- 
tains in the appendix the proposed Sales Act, 
recommended by the Commissioners on Uni- 
form State Laws, which has been enacted in 
some states. It is by Francis B. Tiffany, and 
published by West Publishing Co., St. Paul. 








HUMOR OF THE LAW. 


O. J. Weeks, a prominent Brooklyn business 
man, recently asked to be excused from jury 
duty on the ground, as he stated in a very well 
written letter, that he objected to the “method 
of juggling with the law, splitting hairs and 
granting appeals on any pretext.” 

A wholesale confectioner of New York, @ 
friend of Mr. Weeks, said the other day: 

“A good many Americans, seeing how expe- 
ditiously and cheaply cases are handled abroad, 
and how long, and with what cost to the tax- 
payers as well as to the contestants, they are 
dragged out here, will heartily agree with Mr. 
Weeks. I’m giad he wrote his letter. Our laws 
do need reforming. 

“But Mr. Weeks makes no charge against the 
judiciary. He doesn’t impugn their good faith. 
It is only the system that he falls upon. 

“Ho told me yesterday he didn’t attack the 
judges. He said he held them in no such sus- 
picion as a Brooklyn chicken thief held a 
Brooklyn judge last month. 

“This judge, he explained, 
victed thief: 

“what I don’t understand, Calhoun, is how 
it was possible for you to steal those broilers 
when they were roosting right under their own- 
er’s window, and there were two vicious watch 
dogs in the yard.’ 

“Calhoun chuckled, and answered: 

“It wouldn’t do yer a bit o’ good, Jedge, fo’ 
me to ’splain how I cotched dem chickens, fo’ 
you couldn’t doit yo’se’fif you tried fohty times 
an’ yo’ mout git yo’ hide chock full er buck- 
shot.. De bes’ way fo’ yo’ to do, Jedge, is ter 
buy yo’ chickens in de open mahket, an’ when 
yo’ wants ter commit any rascality do it up 
dar on de bench, whah yo’ am at home.’’’—New 
York Sun. 


said to the con- 


One day a tall, gaunt woman, with rope-col- 
ored hair and an expression of great fierceness, 
strode into the office of a county clerk in West 
Virginia. 

“You air the person that keeps the marriage 
books, ain’t ye?” she demanded, 

“What book do you wish to see, 
asked the police clerk. 

“Kin you find out if Jim Jones was married?” 

Search of the records disclosed the name of 
James Jones, for whose marriage a license 
had been issued two years before. 

“Married Elizabeth Mott, didn’t he?’ 
the woman, 

“The license was issued for a marriage with 
Miss Elizabeth Mott.” 

“Well, young man, I’m Elizabeth. I thought 
I oughter come an’ tell ye that Jim has es- 
caped.” 


madam?” 


asked 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Abandonment—W ater 
alone is not sufficient to prove an abandon- 
ment; but nonuser coupled with acts showing 
intention on the part of the owner not to re- 
possess himself may constitute abandonment.— 
Alamosa Creek Canal Co. vy. Nelson, Colo., 93 
Pac. Rep. 1112. 

2. Abatement and Revival—<Action for Rent. 
—The pendency of one action for rent held a 
defense to others involving causes of action 
which should have been joined therein.—Drex- 
ler v. Cohen, 108 N. Y. Supp. 680. 

3. Aection—Consolidation.—Where the plain- 
tiffs were different, and two separate causes of 
action existed, an order consolidating the ac- 
tions and transferring them to the Supreme 
Court held unauthorized by Code Civ. Proc. 
§ 817.—Miller v. Baillard, 108 N. Y. Supp. 973. 

4. Appeal and Error—Assignment of Error. 
—An order to submit two cases on the evidence 
taken in a third case does not consolidate the 
eases for trial and appeal, and assignments of 
error pertaining to the cases not tried cannot 
be considered on appeal from the case tried.— 
La Fitte v. City of Ft. Collins, Colo., 93 Pac. 
Rep. 1098. 

5. Cross Examination.—The limits of a 
cross-examination are within the discretion of 
the presiding judge, and his rulings thereon 
will not be disturbed on appeal in the absence 
of an abuse of discretion.—Williamson v. Moss, 
Ss. C., 60 S. E. Rep. 313. 

Judgment.—Though a party against 
whom a judgment rendered in the common 
pleas may have been entitled to a directed ver- 
dict, he is not on that account entitled to a 
final judgment in his favor by the reviewing 
court, unless he requested such instruction. 
Whitaker v. Michigan Mut. Life Ins. Co., Ohio, 
83 N. EB. Rep. 899. 

Te New Parties——The granting of a motion 
to bring in a new party defendant rests in the 
discretion of the lower court, and, not being a 


Rights.—Nonuser 














question of law, cannot be reviewed on appeal. 
—Gittleman v. Feltman, N. Y., 83 N. E. Rep. 969. 


New Trial.—A trial judge may grant a 
new trial on the ground that the verdict is 
either unreasonably too large or too small, and 
the Court of Appeals will interfere onty in case 
of manifest abuse.—Holland vy. Wiliams, Ga., 
60 S. E. Rep. 331. 


9. Reception of Evidence.—The admission 
of testimony in reply rests largely within the 
discretion of the judge, and his ruling will not 
be disturbed unless the discretion was abused. 
—wWilson v. Moss, S. C., 60 S. E. Rep. 313. 


10. Reopening Trial.—The granting of a 
motion to reopen the trial and permit the in- 
troduction of rebuttal testimony is in the dis- 
cretion of the trial court.—Hall v. Jensen, Ida- 
ho, 93 Pac. Rep. 962. 

11. Appearance—Jurisdiction.—If jurisdic- 
tion is necessary to the granting of the relief 
sought by defendant, his appearance is gen- 
eral, regardless of its purpose or character.— 
Winter v. Union Packing Co., Ore., 93 Pac. Rep. 
930. 

12. Assignments—Future Wages.—In an ac- 
tion for assigned wages, assignee held not re- 
quired to prove that at the time of notice of 
assignment wages remained due from defendant 
to assignor.—Chicago, B. & Q. R. Co. v. Pro- 
volt, Colo., 93 Pac. Rep. 1126. 

13. ‘Wages.—An order on an employer to 
pay to a third person a specified part of a week- 
ly salary until a designated amount had been 
paid held a mere direction, revocable at the 
will of the employee.—Schreiber v. Keller Me- 
chanical Engraving Co., 108 N. Y¥. Supp. 658. 

14. Attorney and Client—Compensation.—An 
attorney bringing action under an agreement 
to receive as compensation a certain percentage 
of the amount recovered held entitled to such 
a percentage of the amount which his clients 
would have been entitled to, had they not dis- 
missed the action before trial.—Sullivan v. 
McCann, 108 N. Y. Supp. 909. 

15. Duty.—It is the duty of an attorney 
to observe the rules of courteous demeanor in 
open court, and to abstain out of court from 
insulting language towards the judges person- 
ally for their judicial acts—In re Breen, Nev., 
93 Pac. Rep. 997. 

16. Bail—Nature and Effect of Recognizance. 
-—-A recognizance in a criminal case is in the 
nature of a judgment confessed of record, and 
a proceeding thereon by sci. fa. after forfeit- 
ure is merely to confirm such judgment.—Unit- 
ed States v. Taylor, U. S. D. Cc, W. D. Ark., 
157 Fed. Rep. 718. 

17. Bankruptey—Accounting by Trustee.— 
On the final settlement of the accounts of a 
trustee, evidence offered by an objecting credi- 
tor to show that the trustee failed to obey an 
order of the court directing him to proceed 
before a commissioner to try the title to certain 
property, and tending to show that assets were 
thereby lost to the estate, was admissible, and 
its exclusion was error.—In re Reinbot, U. S. 
Cc. C. of App., Second Circuit, 158 Fed. Rep. 672. 

18. Discharge.—A bankrupt who has failed 
to apply for his discharge within the time lim- 
ited by Bankr. Act c. 541, § 14a, cannot there- 
after file a second petition, and obtain a dis- 
charge from the debts which were scheduled 
and providable in the previous bankruptcy.—In 
re Silverman, U. 8. C. C. of App., Second Circuit, 
158 Fed. Rep. 675. 
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19. Bastards—Bonds.—For a material va- 
riance between the allegations of the accusa- 
tion and the nature of the proof as to the char- 
acter of the bond required of the putative fath- 
er of a bastard the court should grant a new 
trial.—Pinson v. State, Ga., 60 S. E. Rep. 329. 

20. Persons Entitled to Contest Legitimacy. 
--The legitimacy of the children of the wife 
born during marriage can be contested only by 
the husband or his heirs in a direct suit.— 
Ducasse’s Heirs v. Ducasse, La., 45 So. Rep. 565. 

21. Benefit Societies—By-Laws.—Under the 
evidence and the by-laws of defendant benevo- 
lent association, held, that the members’ had 
three months from the end of each quarter for 
paying the dues for such quarter.—Harr v. 
Harlem Independent Sick & Benevolent Ass’n, 
108 N. Y. Supp. 1003. 

22. Brokers—Commissions.—Brokers suing 
for commissions on an agreement of exchange 
not consummated must show that they brought 
the parties to an agreement, and that it was 
the fault of the party sued that such exchange 
was not consummated.—Ernst v. Loeb, 108 N. 
Y. Supp. 631. 

23. Commissions.—Where rival brokers are 
given property to sell, and one sells it to a 
customer to whom the other had unsuccessfully 
tried to sell, held, that the latter was not en- 
titled to commissions.—Witherbee v. Walker, 
Colo., 93 Pac. Rep. 1118. 

24. Burglary—Possession of Stolen Property. 
—The recent and unexplained possession of 
property stolen from a house proved may be 
sufficient to authorize a conviction of burglary, 
but the presumption of guilt arising from such 








proof is not one of law.—Cuthbert v. State, 
Ga., 60 S. E. Rep. 322. 
25. Carriers—Baggage Checks.—Under’ Rev. 


St. 1887, § 2674, the liability to furnish a pas- 
senger free transportation on failure of a rail- 
road to deliver a baggage check held as much 
a part of the penalty as the cash penalty there- 
in prescribed.—Tarr v. Oregon Short Line R. 
Co., Idaho, 93 Pac. Rep. 957. 


26.——Contracts Enforceable-——Where the 
subject matter of a contract is not foreign to 
the purposes of a railroad, but is within its 
authorized power, and is not illegal, it will not 
be nullified by the courts——Taylor v. Florida 





Fyist Coast Ry. Co., Fla., 45 So. Rep. 574. 
27. Freight Charges.—A freight charge 





made by a common carrier which conforms to 
the schedule of rates required to be fixed and 
published by the interstate commerce act is 
prima facie a reasonable charge.—Baltimore & 
O. R. Co. v. La Due, 108 N. Y. Supp. 659. 


28. Chattel Mortgages—Breach of Contract.— 
Where a chattel mortgage is given to secure 
advancements, and the mortgagee only advances 
a part of the sum agreed on, the mortgagee 
may foreclose for the amount due, subject to a 
set off for the damages from his failure to «d- 
vance the whole sum.—Abernethy v. Uhlman, 
Ore., 93 Pac. Rep. 936. 


29. Commerce—Subjects of Reagulation.—- 
Act Feb. 5, 1907 (Laws 107. p. 6, c. 5), is not an 
interference with interstate commerce prohib- 
ited by the constitution——State vy. Northern 
Pac. Ry. Co., Mont., 93 Pac. Rep. 945. 


30. Conspiracy—Boycott.—Nottices given by 
members of a labor union which have the ef- 
fect of exciting reasonable fear, whereby the 
business of another is affected, are unlawful, 





though not accompanied by direct threats.— 
Wilson v. Hey, Ill., 83 N. E. Rep. 928. 
*~ 31. Constitutional Law—Amendments.—The 


general provisions of the constitution do not 
limit conflicting provisions of an amendment to 
it that are specific and temporary.—State Vv. 
Harris, Ohio, 83 N. E. Rep. 912. 

32. Regulating Hours of Employment.— 
Rights under Const. U. S. Amend. 14, held not 
infringed by limitation of the hours of labor 
of women employed in laundries for 10 hours, 
made by Laws Or. 1903, p. 148.—Muller v. State 
of Oregon, U. S. S. C., 28 Sup. Ct. Rep. 324. 

33. Contracts—Consideration.—Where a_ con- 
tract provides for the payment of money in 
consideration of doing an act which is to be 
or may be performed after payment, a suit for 
the money may be maintained before perforni- 
ance of such consideration.—Gail v. Gail, 108 
N. Y. Supp. 647. 

34. Modification.—Party to a contract heid 
not entitled to claim that an oral modification 
made at his request was an abandonment, or 
that the delay in performance caused thereby 
discharged him from liability.—Hills v. Me- 
Munn, Ill., 83 N. E. Rep. 963. 

35. Performance.—Where, in a suit on a 
contract, plaintiff pleads full performance, he 
may not recover on the theory that his breach 
of certain terms was waived by defendant.-- 
Real Estate Directory & Information Bureau v. 
Turner, 108 N. Y. Supp. 682. 

36. Copyrights—-Musical Compositions.—Per- 
forated rolls used in connection with mechani- 
cal piano players, which produce in sound copy- 
righted musical compositions, held not to in- 
fringe copyright of such compositions, given 
by Rev. St. U. S. § 4952, (U. S. Comp. St. Supp. 
1907, p. 1021).—White-Smith Music Pub Co. v. 
Apollo Co., U. S. S. C., 28 Sup. Ct. Rep. 319. 

37. Corporations—Expulsion of Members.— 
A bil in chancery for an injunction restraining 
a corporation not for pecuniary profit from ex- 
pelling a member for violation of the rules and 

















by-laws of the corporation will not lie; the 
member’s remedy if any being at law.—-Allen 
v. Chicago Undertakers’ Ass'n, Iit., 83 N. E. 
Rep. 952. 

38. Payment of Judgment.—To compel 


plaintiff to take in lieu of a money judgment, 
a certificate of stock, which has greatly depre- 
ciated in value, held inequitable; defendant by 
his appeals having caused the delay in the de- 
livery of the certificate —Treadwell v. Clark, 
108 N. Y. Supp. 733. 

39. Refusal of Officers to Act.—A request 
to the directors of a corporation to sue to set 
aside a deed and restore certain property’ to 
the corporation held unnecessary on the part 
of the minority stockholders, before bringing 
such a suit; the directors having participated 





in the wrongful conveyance.—Tillis v. Brown, 
Ala., 45 So. Rep. 589. 
40. Right of Stockholders.—A court of 





equity will not interfere in the management of 
a corporation on the complaint of a stock- 
holder, unless it is based on some illegal or 
unauthorized act of the majority to his preju- 
dice.—Colby v. Equitable Trust Co. of New 
York, 108 N. Y. Supp. 978. 

*41. Courtsa—Jurisdiction.—Where a case not 
within the jurisdiction of the Court of Appeals 
is lodged in its files, on discovery by such 
court of its lack of jurisdiction, it will order 
either that the case be dismissed or transmitted 
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to the supreme court.—Dawson y. State, Ga., 60 
S. E. Rep. 319. 

42. Covenants — Construction, —Steps pro- 


jecting about four feet beyond the front line 
of a dwelling house held not a part thereof 
within the meaning of a covenant prohibiting 
the erection of a dwelling house on the prop- 


erty within a certain diStance of the front 
street line—Adams y. Howell, 108 N. Y. Supp. 
245. 

43. Criminal Evidence—Rebuttal.—Prosecut- 


ing witness having testified in answer to defen- 
dant’s counsel that, after swearing out’ the 
warrant, he did not return to the preliminary 
trial for a long time, evidence by the state 
in rebutttal to explain his stay held competent. 
30yd v. State, Ala., 45 So. Rep. 591. 

44. Criminal Law—Former Jeopardy.—Where 
the Supreme Court disbarred an attorney for 
misconduct in criticising the court, a proceed- 
ing to punish him for contempt for the same 
language will be dismissed.—In re Breen, Nev., 
93 Pac. Rep. 1004. 

45. Criminal Trial—Instructions to Jury.—It 
will be presumed on appeal, in the absence of 
a showing to the contrary, that the court in 
trying a criminal case properly admonished the 
jury On permitting them to separate before the 
ease was finally submitted to them.—State v. 
Walker, S. C., 60 S. E. Rep. 309. 

46. Damages—Pleading.—To justify damages 
for a condition that did not necessarily and di- 





rectly result from a personal injury received 
such damages should be specifically pleaded, 
so that defendant might have notice thereof 
and an opportunity to properly litigate the 
question.—Johnson v. City of Troy, 108 N. Y. 
Supp. 917. 

47. Deeds—Delivery.—Where two deeds, 


made at the same time and in furtherance of 
the same object, were kept together in the 
same envelope, competent evidence proving 
the delivery of one of them affords a strong in- 
ference that the other deed was also delivered. 
—White v. Willard, Ill, 83 N. E Rep. 954. 

48. Discovery—Claim of Privilege.—A _ per- 
son will not be compelled to submit to an ex- 
amination, and be forced to claim his privilege, 
unless it affirmatively appear that there is 
some fact which will not criminate him and 
concerning which he is to be examined.—Ely v. 
Perkins, 108 N. Y. Supp. 613. 

49. Divoree—Annulment. — Remarriage by 
one forbidden in the decree of divorce, pro- 
cured by his coercion, to remarry, held not to 
prevent annulment of the decree.—lLake v. 
Lake, 108 N. Y. Supp. 964. 


50. Domicile—Evidence.—Neither voting nor 
registration as a voter is conclusive on the 
question of domicile.—Quinn y. Nevills, Cal., 
93 Pac. Rep. 1055. 


51. Eminent Domain—Proceedings to Take 
Property.—In condemnation proceedings, held, 
that the court, after entry of judgment, could 
in its discretion permit the filing of a supple- 
mentary affidavit remedying a defect in proof 
of service of notice.—Spokane Interurban Ry. 
Co. vy. Connelly, Wash., 93 Pac. Rep. 1082. 


52. Equity—Specific Performance.—Equity 
held to have jurisdiction of a suit to specifical- 
ly enforce a contract for the purchase of cor- 
porate stock on the ground of the inadequacy 
of the remedy at law.—Hills v. MceMunn, Il1., 
83 N. E. Rep. 963. 





53. Estates—Future Estates.—Since livery 
of seisin is not necessary to a valid conveyance, 
an estate in fee may be conveyed to commence 
in the future without the creation of any in- 
termediate estate to support it—White v. Wil- 
lard, Ill., 83 N. E. Rep. 954. 

54. Evidenee—Expert Testimony as to Value. 
—It is unnecessary for an expert witness as to 
the market value of a patticuiar article of 
merchandise to be acquainted with the market 
value of all its component parts.—Brody v. Birn- 
baum, 108 N. Y. Supp. 581. 

55. Handwriting.—A witness calied to 
prove handwriting may be asked whether he 
has seen a particular person write, and whether 
he believes the paper in dispute to be in his 





handwriting.—Tarnofker vy. Grissler, 108 N. Y. 
Supp. 696. 
56.—-—Hypothetical MQuestions—A question 


intended to elicit the opinion of an expert as 
to the condition of the roof of an entry in a 
coal mine as to whether the roof was danger- 
ous or otherwise should fairly include the facts 
shown by the evidence affecting the opinion.— 
McCarthy v. Spring Valley Coal Co., Ill., 83 N. 
E. Rep. 957. 


57. Presumptions.—The presumption of 
sanity and evidence that testatrix acted in ” 
rational manner at the time the will was exe- 
cuted held sufficient to make a prima facie case 
of testamentary capacity.—In re Johnson’s Es- 
tate, Cal., 93 Pac. Rep. 1015. 


58. Written Contract—Where defendant 
had opportunity to read a mortgage note, but 
signed it without reading it, and it did not con- 
tain the contract as made, it is no ground for 
the introduction of parol evidence to vary its 
terms.—Branan v. Warfield & Lee, Ga., 60 S. 
E. Rep. 325. 


59. Executors and Administrators—Checks 
by Testator.—The executrix of an administra- 
tor who came into possession of a check made 
by her testator as administrator held liable to 
pay over, not merely the check, but the money 
represented thereby.—In re Collyer, 108 N. Y. 
Supp. 600. 

60. Payment of Claims.—An option to pay 
a note by delivery of corporate stock held not 
to expire with maker’s death, but to survive 
to his estate.—In re Vance’s Hstate, Cal., 93 
Pac. Rep. 1010. 

61. Federal Courts—Jurisdiction.—The  pro- 
visions of the fourteenth constitutional amend- 
ment securing personal rights are directed 
against the states and their agencies, and not 
against the acts of private individuals which 
give no right of action in the federal courts on 
the ground that a constitutional question is in- 
volved.—Marten v. Holbrook, U. S. C. C., N. 
D. Cal., 158 Fed. Rep. 716. 

62. Fire Insurance—Time for Proving Loss. 
—A provision in an insurance contract which, 
among other -things, made the presenting of 
proof of loss within 60 days after a fire a con- 
dition precedent to any action on the policy, 
held valid and enforceable.—San Francisco Sav. 
Union v. Western Assur. Co. of Toronto, U. S. 
c. c., N. D. Cal., 158 Fed. Rep. 695. 


63. Forgery—Information.—An information 
for forgery need not show how a person could 
have been defrauded, where the instrument is 
one the forgery of which is prohibited, and ap- 
pears to be one that might work a fraud.—Peo- 
ple v. Johnson, Cal., 93 Pac. Rep. 1042. 
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64. Fraudulent Conveyances—Burden of 
Proof.—In a suit by a creditor of a husband to 
set aside conveyances of property by the hus- 
band to his wife, the burden is on the husband 
and wife to clear:y establish that the transac- 
tion “was not fraudulent.—Helm v. Brewster, 
Colo., 93 Pac. Rep. 1101. 

65. Relief Against Transferee.—A judg- 
ment setting aside a transfer of personal prop- 
erty as in fraud of creditors held improper, in 
so far as it charged the transferee with the 
value of the use of the property.—Hosmer v. 
Tiffany, 108 N. Y. Supp. 943. 

66. Garnishment—Judgment.—A judgment 
may be adjudged against garnishee prior to 
judgment against defendant, but such adjudi- 
eation is not a final judgment, which can only 
be entered after judgment against defendant. 
—Nashville, Cc. & St. L. Ry. v. Brown, Ga., 60 
S. E. Rep. 319. 

67. Highways—Appointment of Commission- 
er.—Where the concurrence of four members 
of a town board is essential to an appointment 
of a highway commissioner, no valid appoint- 
ment is made by a concurrence of four mem- 
bers of whom the appointee is one.—In re 
Kerr, 108 N. Y. Supp. 591. 

68. Husband and Wife—Debts of Wife.—In 
an action against a married woman, that plain- 
tiff had demanded payment from her husband 
is a circumstance to be considered in deter- 
mining to whom credit was extended.—Blen- 
dermann v. Mann-Wray, 108 N. Y. Supp. 700. 

69. Separate Community Property.—Prop- 
erty deeded to a husband as a gift or in ex- 
change for separate property held to be his 
senarate property.—Holly St. Land Co. v. Beyer, 
Wash., 93 Pac. Rep. 1065. 

70. Infants—Note of Infants—If an _ infant 
and an adult having separate farms buy on a 
joint note fertilizers for the farm of each, and 
the minor pays for the portion used on his 
farm, he cannot be held further on the note.— 
James v. Sasser, Ga., 60 S. E. Rep. 329. 

71. Injunction—-Trade Unions.—The law al- 
lows laborers to combine to obtain lawful ben- 
efits for themselves, but it sanctions no combi- 
nations, either of employers or employed, which 
have for their immediate purpose the injury of 
another.—A. R. Barnes & Co. v. Chicago Ty- 
pographical Union No. 16, Ill, 83 N. E. Rep. 
940. 


72. 











Validity.—A defendant cannot refuse to 
obey an injunction, however improvidently or 
erroneously granted, but he is bound, at his 
peril, to obey it while it remains in force.— 
A. R. Barnes & Co. v. Chicago Typographical 
Union No. 16, Tll., 83 N. E. Rep. 932. 

73. Imterest—Money Wrongfully Withheld.— 
The failure of a _ sheriff to pay (redemption 
money to his successors on the expiration of 
his term of office was not ground upon which 
to charge him with interest for the time he 
held the funds as sheriff.—Strauss v. Gilbert, 
lll., 83 N. E. Rep. 946. 

74. Intoxicating Liquors—lIllegal Sale.—To 
relieve one who in a prohibition county has ac- 
cepted money and shortly afterwards has deliv- 
ered whisky to another from the presumption 
that he is the seller, the fact of his agency for 
the buyer must be shown.—Shaw v. State, Ga., 
60 S. E. Rep. 326. 

75. Unlawful Sale.—In a trial for unlaw- 
fully selling intoxicants, evidence as to a col- 
lateral matter held proper as tending to show 








when the sale was made.—Sweat v. State, Ala., 
45 So. Rep. 588. 

Violation of Prohibitory Law.—The 
provision in the constitution prohibiting the 
manufacture, sale, barter or giving away of 
any intoxicating liquors, including ale, beer 
and wine, held valid and self-executing.—Ex 
parte Cain, Okl., 93 Pac. Rep. 974. 

77. Judgment—Conclusiveness.—Where an or- 
dinance authorizing a public improvement is 
valid and sufficient to give the court jurisdic- 
tion, the judgment of confirmation is in full 
force until reversed, and cannot be attacked 
collaterally.—Gage vy. City of Chicago, IIll., 83 
N. E. Rep. 6632. 

78. Conclusiveness.—A judgment refusing 
to revoke the appointment of one as adminis- 
trator of decedent, and refusing to appoint the 
alleged widow of the decedent, held a final 
judgment, and bars her from objecting to the 
administrator’s account.-—In re McGoughran, 
108 N. Y. Supp. 934. 

79. Conclusiveness.—All questions deter- 
mined by a decree, adjudicating water priorities 
affirmed on appeal, is res judicata, for the pur- 
pose of a subsequent suit against appellant and 
another to enjoin them from taking more wa- 
te> than they are entitled to under one of the 
priorities —Kerr v. Burns, Coto., 93 Pac. Rep. 
1120, 

80. Justices of the Peace—Amendment of 
Judgment.—A judgment in a justice's court 
against defendant and garnishee jointly can- 
not by amendment be converted into one 
against defendant, and another against gar- 
nishee.—Nashville, C. & St. L. Ry. v. Brown, 
Ga., 60 S. E. Rep. 319. 

81. Landlord and Tenant—<Action for Rent.— 
The fact that a tenant retained possession of 
leased premises after the landlord failed to 
supply heat as covenanted in the contract of 
lease was no bar to her counterc’aim in an ac- 
tion for rent for damages sustained by reason 
of the landlord’s breach of covenant.—Bor- 
chardt v. Parker, 108 N. Y. Supp. 585. 

82. Cropping Contracts.—A lessor and les- 
see under a cropping contract being tenants in 
common in the crop, a mortgagee of the lessee’s 
interest, in order to claim any interest against 
the lessor, must fulfill the lessee’s contract.— 
Abernethy v. Uhlman, Ore., 93 Pac. Rep. 936. 

83. Lease of Hotel.—The lessee of a build- 
ing used as a hotel has a right to set up new 
business in the same vicinity, provided he does 
not destroy or damage the old business.—Sie- 
ward v. Denechand, La., 45 So. Rep. 56. 

84. Right of Sub-Tenantt—A sub-tenant in 
dispossess proceedings has no better standing 
than the tenant, as he must be held to have 
taken the lease with constructive knowledge 
of the situation between the landlord and the 





746. 

















tenant.—Park Laundry Co. v. Sassone, 108 N. 
Y. Supp. 725. 
85. Lareeny—Evidence.—Evidence that B. 


and C. had been previously arrested for steal- 
ing a heifer belonging to defendant, and the 
proceedings in such prosecution, held admissi- 
ble on the issue of defendant’s intent in taking 
the heifer from C.’s pasture.—People v. Cain, 
Cal., 93 Pac. Rep. 1037. 

86. Licenses—Gas Companies.—A $100 
monthly license tax by a city upon gas com- 
panies, regardless of the business done and the 
earnings. held not to infringe Const. art. 13, § 1. 
—City of Los Angeles v. Los Angeles Indepen-' 
dent Gas Co., Cal., 93 Pac. Rep. 1006. 
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S7.—Revocation.—Licensees, held entitled to 
notice of revocation of the license by the land- 
owner granting it and to a reasonable time 
thereafter to remove any structure erected by 
them under the license.—In re Trustees of Vil- 
ave of White Plains, 108 N. Y. Supp. 596. 

88. Liens—Loss of Lien.—A lien claimant for 
money advanced for improvement of leased 
premises held to have acquiesced in the renew- 
al of the lease, and continued the lien subject 
to the rights of the lessor.—Hughes v. Ker- 
show, Colo., 93 Pac. Rep. 1116. 


89. Mandamus—lI:ilegal Removal from Office. 
—Mandamus is the proper remedy to restore a 
party to an office from which he has been ille- 
gally removed.—State v. Baldwin, Ohio, 83 N. 
E. Rep. 907. 

90.——Nature of Action.—Where mandamus is 
invoked for the protection of the purely private 
right of the applicant, the proceedings may be 
conducted in the names of the real parties in 
interest.—Merrill v. Suffa, Colo., 93 Pac. Rep. 
1099, 

91. Marine Insurance—Transfer of Cargo.-— 
A transfer of part of a cargo of a vessel to 
unother vessel to lighten the former owing to 
low water in a river held not to invalidate a 


policy of insurance on such cargo.—-sSt. Paul 
Fire & Marine Ins. Co. v. Pacific Cold Storage 
Co., U. S.C. C. of App., Ninth Circuit, 158 Fed. 
Rep. 625. 


92. Master and Servant—Contributory Negli- 
gence.—The questions of negligence, contribu- 
tory negligence, and assumption of risk held 
properly submitted to the jury in an action 
against a master to recover for the death of 
i. Servant.—Pennsylvania Steel Co. yv. Jacob- 
sen. US. C. C. of App., Second Circuit, 158 Fed. 


tep. 656. 
93.——Duty to Warn.—It is the duty of a 
master employing a 14-year-old girl to work 


near machinery to warn her of any danger, and 
it is her duty to observe the instructions, and, 
in the absence of knowledge that she is not, 
the master may assume that she is conforming 
to them.—Civetti v. American Hatters’ & Fur- 
rers’ Corp., 108 N. Y. Supp. 663. 

94. Monopolies—Combination in Restraint of 
Commerce.—A combination by members of a 
labor union to destroy existing interstate traf- 
fic in hats by preventing the manufacturer by a 
boycott from manufacturing hats for transpor- 
tation beyond the state held a combination in 
restraint of trade or commerce among the sev- 


eral states within Anti-Trust Act, c. 647, 26 
Stat. 209, the members of which are liable to 
freehold damages recoverab!e under section 7. 

Loewe v. Lawlor, U. S. S. C., 28 Sup. Ct. Rep. 
301. 


95. Municipal Corporations—Excavations in 
Roadway.—Where an excavation was made in 
«a street under supervision of the city inspec- 
tor, the city cannot escape liability for an ac- 
cident on account thereof, because it had not 
time to rémedy the same.—Newman y. City of 





New York, 108 N. Y. Supp. 676. 

96.—Removal of Policeman.—A police of- 
ficer, Who when on trial before the deputy po- 
lice commissioner, spoke to him in an inso- 
lent manner, held guilty of conduct warrant- 
ing his dismissal.—People v. Bingham, 108 N. 
Y. Supp. 933. 

97.——Torts.—The legislature can require 


that one injured by defect in a street must give 
notice ef his injury before holding the munici- 





pality liable-—City of Colorado Springs v. Ne- 
ville, Colo., 93 Pac. Rep. 1096. 

98. Negligence—Action Against Joint Tort 
Feasors.—In an action against a subway rail- 
way company, a subway construction company, 
and-a cable and conduit company, certain evi- 
dence held admissible as tending to relieve the 
railway company from negligence.—Draper v. 
Interborough Rapid Transit Co., 108 N. Y. Supp. 
691. 

99.—-Assumption of Risk.—Plaintiff em- 
ployed to inspect the steel work of a building 
as it was completed by the sub-contractor, held 
not entitled to recover against such subcon- 
tractor for injuries received because of a de- 
fect therein.—McClelland v. Gerrick, Wash., 
93 Pac. Rep. 1087. 

100. Partition—Riparian Rights.—A decree 
partitioning lands riparian to streams and the 
waters thereof held not to affect the right to 
underground waters essential for the preserva- 
tion of surface streams.—Verdugo Canon Wa- 
ter Co. v. Verdugo, Cal.. 93 Pac. Rep. 1021. 

101. Perpetuities—Gifts to Parties.—The 
statute prohibiting accumulations of income, 
except for infants, held to apply to implied ac- 
cumulations, as well as express ones.—St. John 
v. Andrews Institute for Girls, N. Y., 883 N. E. 


Rep. 981. 
102. Principal and Agent—Estoppel to Ques- 
tion Authority—A purchaser of corporate 


stock from an agent acting under a power of 
attorney held estopped to raise the question 
that the power was not broad enough to per- 
mit of a modification of a contract.—Hills v. 
McMunn, IIll., 83 N. E. Rep. 963. 

103. Sale of Goods on Commission.—A con- 
tract for sale of “any or all” of a certain stock 
of goods on commission construed and held to 
create merely an agency at will, revocable by 
either party on performance of the obligations 
up to its termination.—Winslow v. Mayo, 108 
N. Y. Supp. 640. 

104. Prohibition—Violating Sunday Laws.— 
On an application for a writ to prohibit a jus- 
tice from granting a petition to revoke theat- 
rical license, the only question is whether the 
justice has jurisdiction to make the order.— 
People v. O’Gorman, 108 N. Y. Supp. 737. 

105. Railronds—Right of Way.—Where the 
owner of land conveyed it to a railroad for a 
right of way of its main line, and the corpo- 
ration violates its agreement to maintain a 
spur track and depot, the grantor cannot en- 
join the running of trains over the main line.— 





Taylor v. Florida East Coast Ry. Co., Fla., 45 
So. Rep. 574. : 
106. Street Crossing Accident.—If an en- 





gineer did not see one crossing the track until 
she was in danger, and then could have avoid- 
ed injuring her, he was negligent, though she 
was primarily negligent.—Zipperlen v. South- 
ern Pac. Co., Cal., 93 Pac. Rep. 1049. 

107. Set-Off and Counterclaim—Cross Action. 
—In an action to recover money paid defen- 
dant to construct a machine, defendant was not 
compelled to plead a cause of action for ser- 
vices and materials furnished as a counterclaim, 
but was entitled to bring a cross-action there- 
fore in the Municipal Court.—Mil‘er v. Bail- 
lard, 108 N. Y. Supp. 973. 

108. Specific Performance—Contracts En- 
forceable.—Where a railroad company accepts 
a deed conveying a right of way, any valid 
agreement in the deed is binding on the rail- 
road, though it did not sign the deed, and may 
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be specifically enforced.—Taylor v. Florida East 
Coast Ry. Co., Fla., 45 So. Rep. 574. 

109.——Evidence.—In specific performance, it 
was error to refuse to allow a defendant, who 
had recognized the contract after the time 
limit, to be cross-examined with reference to 
such matter.—Kessler v. Pruitt, Idaho, 93 Pac. 
Rep. 965. 

110. Street Railroads—Collisions.—In an ac- 
tion for injuries to a horse and carriage in a 
collision with a street car, the question whether 
the motorman acted within the scope of his em- 
ployment held for the jury.—Ahrens v. Union 
Ry. Co., 108 N. Y. Supp. 590. 

111. Contributory Negligence.—In an action 
against a street railroad company for personal 
injuries received while driving on the tracks, 
such driving on the track and the condition of 
the snow at the switch was the direct and 
proximate cause of the accident.—Miller  v. 
Boston & N. St. Ry. Co., Mass., 83 N. E. Rep. 
990. 

112.——Negligence.—A traveler making use 
of a street with reliance on the observance of 
ordinary care by operators of an approach.ng 
ear held not negiigent.—Frank J. Lennon Co. 
v. New York City Ry. Co., 108 N. Y. Supp. 995. 

113. Status as -assenger.—-A street car 
passenger held not to have lost his status as a 
passenger, defeating recovery from the com- 
pany for an assault by the motorman and the 
conductor.—Miller v. Brooklyn Heights R. Co., 
108 N. Y. Supp. 960. 

114. Taxation—Delinquent Taxes.—Where a 
delinquent list is void because not having at- 
tached an affidavit required by Code 1906, § 
843, a deed from the clerk of the county court 
for real estate sold under such delinquent list, 
held , void.—Devine vy. Wilson, W. Va., 60 S. E. 
Rep. 351. 

115.——Tax Sales.—A county cannot pur- 
chase land at a tax sale unless expressly auth- 
orized to do so, and a strict compliance with 
the statute is necessary in order to divest the 
owner of title thereto.—Rush v. Lewis and 
Clark County, Mont., 93 Pac. Rep. 943. 

116. Tender—Keeping Tender Good.—Where 
defendants made a written offer to pay plaintiff 
more than was due him, but only deposited with 
clerk a sum less than the plaintiff was entitled 











to recover, the tender was not kept good.— 
Anderson v. Griffith, Ore., 93 Pac. Rep. 934. 
117. TYorts—Defenses in General.—An act 


naturally innocent, wnen done with actual mal- 
ice, and followed by injury, is not excused be- 
cause the act might be excused under other 
conditions.—A. R. Barnes & Co. v. Chicago Ty- 
pographical Union No. if. Ill, 83 N. E. Rep 
940. 

118. Trade Unions—Authority of Officers.— 
Agreement between committees representing 
central organization of employers and a like 
committee of a central union held not ratified 
by a subordinate union.—Fell vy. Berry, 108 
N. Y¥. Supp. 669. 

119. Trial—Direction of Verdict.—Though 
plaintiff failed to prove his case, it was error 
to direct a verdict for defendant where the 
evidence was insufficient to justify such ver- 
dict. Under such circumstances, the court 
should have dismissed the complaint.—Rothen- 
berg v. Rosenberg, 108 N. Y. Supp. 678. 

120. Trusts—Construction. 
and her husband's subsequent 
third party he:d not to 





A wife’s divorce 
marriage to a 
determine a trust in 





her favor, and expressly created to last during 
the life of her husband.—Pelton vy. Macy, 108 N. 
Y. Supp. 713. 

121. Vendor and Purchaser—Rescission of 
Contract.—Mistake by alleged agent of vendor 
in relation to representation as to rental value 
of property to be sold held not to justify res- 
cission of contract subsequently made by ven- 
dor.—Rothstein v. Isaac, 108 N. Y. Supp. 896. 

122.——-Tender of Payment.—Where a_ pur- 
chaser of real estate tenders to the bank holding 
a deed in escrow a check for the balance of the 


price which the bank offers to cash, the ten- 
der is sufficient.—Kessler vy. Pruit, Idaho, 93 
Pac. Rep. 965. 


123. Venue—Demand for Change.—The court 
may grant a motion for change of venue for 
the convenience of witnesses, although no de- 
mand for such change has been made.—Cronin 
v. Manhattan Transit Co., 108 N. Y. Supp. 963. 

124. Waters 2nd Water 
ment.—Paintiff seeking to 
sion of water by an irrigation 
prove an alleged abandonment of priorities 
awarded thereto by a prior decree.—Alamosa 
Creek Canal Co. v. Nelson, Colo., 93 Pac. Rep. 
1112. ‘ 

125.——Estoppel.—One embarking with oth- 
ers in a common enterprise held to owe to the 
others the duty, where he proposes to reserve 
a part of the benefit to himse!f exclusively, to 
inform the others in regard thereto, or he will 
be estopped from asserting his claim.—Verdugo 
Canon Water Co. vy. Verdugo, Cal., 93 Pac. Rep. 
1021. 

126.——Injunction.—To establish the right to 
an injunction to restrain the taking of water, 
it is not necessary that plaintiff should be 
able to prove the exient of his injury wifh 
absolute precision.—Verdugo Canon Water Co. 
v. Verdugo, Cal., 93 Pac. Rep. 1021. 

127. Non-User of Water Rights.—Mere 
nonuser of a water right does not show aban- 
donment thereof. Facts and circumstances 
showing an intention to abandon must appear. 
—In re Daly, 108 N. Y. Supp. 635. 

128. Wills—Construction.—The rule that, 
where there are no words importing a gift oth- 
er than a direction to the executors to divide or 
pay at a future time, the legacy is contingent, 
and does not vest until that time arrives, held 


Courses—Abandon- 
enjoin the diver- 
ditch must 








not generally applicable where the gift is to 
legatees by name.—Crawford v. Engram, Ala., 
45 So. Rep. 584. 

129.——Noncupative.— Where, in the presen- 
tation form testator has heard the will read 
and has declared it to be his will, that soma 


of the clauses were inserted by the amanuensis 
without dictation by the testator held insignifi- 
cant.—Dueasse’s Heirs v. Ducasse, La., 45 So. 
tep. 565. 

120. Witnesses—Competency.—Under Civ. Code 
1895, § 5269 (1), the party to suit by or against 
personal representative is not competent to tes- 
tify to the non-existence of transactions or 
communications alleged to have taken place be- 
tween him and the deceased.—-Webb v. Simmons, 
Ga., 60 S. E. Rep. 334. 


131.——Competency.—In an action by devisees 
to set aside a deed executed by the testator on 
the ground that it was not delivered, the widow 
being denrived of her dower if the deed was 
upheld, is competent to testify to the delivery 
ef the deed.—White v. Willard, Ill., 83 N. E. 
Rep. 954. 





